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In response to the defendants’ petition for rehearing, we
substitute the following in place of the opinion as originally

i ssued: !

We AFFIRM the judgnent of the district court essentially on

the basis of its careful Menorandum Opi nion dated Decenber 12
2000. ? For the reasons stated below, we decline to consider the

res judicata defense which is raised for the first tinme on appeal.
| .

Energy Devel opnent Corporation (“EDC’) filed two actions
(later consolidated) seeking a declaratory judgnent establishing
its ownership of mneral rights underlying property located in the
Lake Hatch - Sunrise Field area of Terrebonne Parish, Louisiana.
The defendants in only one of the cases - CA 98-3395 - have
asserted a res judicata defense. These defendants, the St. Martin
Goup (Mchael X St. Mrtin; Virginia Rayne St. Martin; Quality
Envi ronmental Processes, Inc.), who are surface owners of a 170
acre tract of |and al so cl ai mownershi p of m neral s underlying that
property. The St. Martin G oup conceded at trial the existence of

certain instrunents filed of record upon which EDC bases its claim

Thi s opi ni on does not resolve the petition for rehearing en banc
whi ch is pending before the court.

2Energy Developnent Corp. V. St. WMartin, 128 F.Supp. 2d
368( E. D. La. 2000) .




of a mneral servitude. However, they disagree with EDC s
interpretation of those instrunents as to when and whet her they
were effective to convey mneral servitudes to EDC They al so
argue that any mneral servitude conveyed has prescribed and the
m nerals have reverted to them as surface owners of the |and.

Plaintiff EDC s clai mof ownership of the mnerals at issueis
based on a M neral Conveyance dated May 3, 1971, effective January
1, 1971 (the “1971 M neral Conveyance”), to its predecessor Pelto
G| Conpany (“Pelto”). In that transaction, EDC contends that
Pelto acquired a single, large contiguous mneral servitude
covering the tracts at issue in this case and ot her | ands and t hat
the servitude has been nmaintai ned by operations and production on
the contiguous acreage described in the 1971 M neral Conveyance.
The defendant surface owners dispute EDC s ownership of m neral
rights citing (1) a 1966 conveyance of mnerals which they claim
included an area which severed the contiguity of any servitude
EDC/ Pelto acquired in 1971, (2) ten year prescription of non-use,
and (3) their claim that the description in the 1971 M neral
Conveyance was i nadequate to convey anything to EDC s predecessor
intitle. EDC counters that the 1966 m neral conveyance, even if
effective as clained by the St. Martin G oup, does not sever the
servitude it acquired in 1971.

A brief history of the chain of title is required to
understand the issues. In 1966, Southdown, Inc. conveyed to
Sout hdown Exploration, Inc. a mneral servitude covering eight
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tracts of land, one of which was an area designated as the
“Productive Area”, (the “1966 M neral Conveyance”). In additionto
transferring title tothe mnerals in the Productive Area, the 1966
M neral Conveyance obligated Southdown to convey to Southdown
Expl oration mneral rights as to certain listed sands within an
area described as the “Protective Area” if production were achi eved
from them (the “Protective Area Cause”).® The Protective Area
surrounds the Productive Area on three sides. |In 1970, Sout hdown,
Inc. conveyed to Southdown Lands, Inc. fee title to properties
listed on an Exhibit A to that instrunment (the “1970 M neral
Conveyance”). Exhibit A described the properties conveyed by
reference to previously recorded docunents, including a 1944
Mortgage by a prior owner in the chain of title, Realty Operators,

I nc. The described property included the Productive Area, the

3 The Protective Area C ause reads as foll ows:

As an essential and integral part of the consideration paid
for this conveyance, G antor binds and obligates itself to
convey to Grantee, fromtine to tine as required, all of its
right, title and interest in and to the oil, gas and other
m nerals in each Known Productive Sand when and if such sand
is established to be productive or capable of production in
the Protective Area. . . . |If and when any Known Productive
Sand i s established to be productive or capabl e of production
within the Protective Area as above provided, G antor shall
then be obligated to convey to Gantee the mneral rights in
such Known Productive Sand as to the entirety of that
Protective Area. . . . Each obligation to nake such additi onal
m neral conveyances as to Known Productive Sands shall arise
i medi ately and automatically whenever any Known Productive
Sand i s established to be productive or capabl e of production
in any portion of the Protective Area as provi ded above

As heretof ore provided, conveyances shall be nade fromtine to
ti me whenever the conditions set forth above shall occur



Protective Area and surroundi ng areas.

Sout hdown Lands, Southdown, Inc., and Realty Operators (but
not Sout hdown Exploration, the transferee in the 1966 M neral
Conveyance) are all predecessors in title to all parties to this
litigation. In 1971, Southdown Lands conveyed to EDC s
predecessor, Pelto G| Conpany (“Pelto”), a mneral servitude which
EDC asserts covers a large contiguous tract which surrounds the
Productive Area, includes the Protective Area and enconpasses al
tracts in this case (the “1971 M neral Conveyance”). The conveyance
excepted interests that had been previously conveyed. St. Martin
Goup contends that the servitude in the Protective Area was
conveyed in 1966 and therefore that property was excepted fromthe
1971 conveyance. The 1971 M neral Conveyance contai ned no property
description, but rather incorporated by reference the 1970
Conveyance, whi ch as st ated above i ncorporated the description from
the 1944 Mortgage. The 1944 Mortgage describes the tracts at issue
by section, township, plantation nane, and by frontage on t he bayou
and adj acent | ands.

EDC contends that the large contiguous mneral servitude it
acquired in 1971 covering the Protective Area, the tracts at issue
in this case and other | ands has been mai ntai ned by operations and
production on the acreage described in the 1971 M neral

Conveyance. 4 The defendant surface owners (including the St.

4 Under Louisiana |aw, operations anywhere on a servitude wll
mai ntain the entirety of a contiguous servitude. La. R S 31:63.
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Martin G oup) dispute EDC s ownershi p of mneral rights on a nunber
of grounds. First, they argue that EDC did not acquire any
mnerals in the Protective Area in the 1971 M neral Conveyance,
based on their conclusion that the Protective Area had been
previously conveyed to others in the 1966 M neral Conveyance.
Second, they argue that excepting the Protective Area fromthe area
conveyed to EDC / Pelto in 1971 severs the area into two
nonconti guous mneral servitudes: an area to the south of the
Protective Area on which m neral operations were conducted and an
area to the northeast of the Protective Area on which the
def endants’ surface tracts are |ocated. According to St. Martin,
this is significant because once the Protective Area is excluded
from EDC s servitude and the servitude is severed, mneral
operations on the southern portion of the tract could not maintain
the servitude on defendants’ acreage |ocated to the northeast of
the Protective Area. Third, the defendants argue that the property
descriptionin the 1971 M neral Conveyance was i nadequate to convey
anything to EDC s predecessor in title.

Assum ng that defendants are correct that the Protective Area
was conveyed to others in 1966, so that the Protective Area is
excluded from the 1971 M neral Conveyance, EDC argues that its
servitude remains intact and is not severed. EDC argues that it

established a 41 foot corridor along the section |line between

A mneral servitude prescribes after ten years of non-use. La.
R S. 31:27.



Sections 59 and 60 that connects the northeastern part of the
| arger servitude with the southern portion. All parties agree that
i f EDC establishes a single contiguous servitude, operations on the
sout hern portion of the servitude would be sufficient to maintain
the entire servitude. The first inportant issue presented to the
district court was whet her the 1966 M neral Conveyance conveyed t he
property it described as the Protective Area.

The district court found that the | anguage of the 1966 M ner al
Conveyance created a contingent obligation to convey, not a present
conveyance of a mneral interest. Thus, it found that no m neral
interests were conveyed in the Protective Area by the 1966 M ner al
Conveyance and the Protective Area was included within the area
conveyed to EDC / Pelto in the 1971 M neral Conveyance. The
district court also found that the description in the 1944
nort gage, which description was incorporated by reference into the
May 3, 1971 M neral Conveyance, was sufficient to convey i movabl es
under applicable Louisiana |aw. Based on this prem se, the court
found that mneral activities in the southern portion of the
contiguous tract maintained the servitude on the entire tract,
including the St. Martin Goup’s property. Accordingly, it awarded
judgnent in favor of EDC on all issues. The defendants appeal and,
relevant to our discussion here, raise the defense of res judicata
for the first tinme on appeal.

.
During the pendency of this case in the district court, two

7



suits between sone (but not all) of the parties in this suit were
proceeding in two separate Louisiana state courts, one in
Terrebonne Parish and one in Jefferson Parish.® The St. Martin
G oup asserts the judgnent in the Jefferson Parish suit as res
judicata over this federal action. EDC and the St. Martin G oup
were parties to the Jefferson Parish case. The Jefferson Parish
court was presented wth the question of mneral ownership of
property different fromthe property at issue in these consolidated
cases. The mneral servitude in question in that suit was | ocated
entirely within the Protective Area. The Jefferson Parish Court’s
decision differed wwth the court belowin three i nportant respects.
The Jefferson Parish court concluded that: (1) The 1966 m nera
conveyance effectively conveyed to third parties a mneral
servitude and other mneral rights in the Protective Area of the
Sunrise Field, (2)the m neral servitudes or mneral rights conveyed
by the 1966 M neral Conveyance have been extinguished by
prescription based on ten (10) years nonuse, and these interests
have reverted to the surface owners, and (3) the omi bus property

description based on the 1944 nortgage and attached as Exhibit ‘A

° Prior to the institution of these suits in federal court,
Energy Devel opnent corporation initiated a suit captioned Energy
Devel opment Corporation v. Quality Environnental Processes, Inc.,
Mchael X St. Martin and Virginia Rayne St. Martin, No. 511546,
24th Judicial District Court, Jefferson Parish Louisiana. Energy
Devel opment Corporation and the St. Martin G oup were al so naned as
defendants in a concursus proceeding filed by Mandalay Q1 & Gas,
L.L.C. and Voyager Petroleum Inc., No. 123320, 32nd Judi ci al
District Court, Terrebonne Parish, Louisiana.
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to the May 3, 1971 mneral conveyance was not an adequate
description to effect a conveyance of the property described in the
1944 nortgage. (The Terrebonne Parish Court reached the opposite
conclusion in the suit proceeding in that jurisdiction; it agreed
with the decision in the federal district court.)®

In contrast to the final judgnment in the Jefferson Parish
case, initial proceedings were in favor of EDC. In June 1998, the

Jefferson Parish court found in favor of the St. Martin G oup on

6 Judgnent in the Terrebonne Parish suit was entered in favor of
EDC on Septenber 29, 2000. That case is currently on appeal to the
Loui siana 1st Circuit Court of Appeal. The Terrebonne Parish case
was a concursus proceeding to resolve the ownership of mneral s as
to a tract of land | ocated partially within and partially outside
the Protective Area. EDC and the St. Martin G oup were anong the
parties to that litigation. The Terrebonne Parish court held that
the Protective Area Clause created a conditional obligation to
convey mneral rights subject to a suspensive condition, not a
present transfer of a mneral servitude or other mneral right as
to the Protective Area. Accordingly, in the 1966 M neral
Conveyance, it held that Southdown, Inc. received a m neral
servitude on the Protective Area subject to the obligation to nake
conveyances of mneral rights as to the listed sands to Sout hdown
Exploration if the listed conditions were net. Sout hdown, I nc.
could then convey its servitude, subject to the obligation, to
Pelto by the 1971 M neral Conveyance. The Terrebonne Parish court
also noted that even if the 1966 M neral Conveyance created a
m neral servitude or other mneral right within the Protective
Area, it was clear that any such servitude or right would be
limted to the twenty “Known Productive Sands” listed in the 1966
M neral Conveyance as to which the Protective Area O ause appli ed.
Such horizontal division would not prevent the 1966 M neral
Conveyance from conveying a mneral servitude as to all other
horizons wthin the Protective Area to Sout hdown, Inc. Horizontal
stratification of the servitude within the Protective Area would
not prevent contiguity with the remai nder of the servitude conveyed
in the 1971 M neral Conveyance. It also rejected the St. Martin
Goup’s claimthat the 1971 M neral Conveyance failed to create a
m neral servitude in favor of Pelto / EDC for |ack of an adequate
property description.



Summary Judgnent. The Louisiana 5th Crcuit reversed and renanded
in May, 1999. In its first opinion in this case, 734 So. 2d 965
(La. C. App. 5 CGr. 1999), the Louisiana 5th Grcuit found the
1966 M neral Conveyance conveyed only “a conditional future

interest inthe |listed sands” and t hat because “the 1966 obli gation

was limted to specific sands in the Protective Area,” it found
that “there still existed mneral rights capabl e of being alienated
in the Protective Area by the 1971 conveyance.”’ However, it

remanded for further proceedings to resolve “questions of nmateri al
fact as to the nature, extent and prescription of EDC s m nera
rights in the Protective area (the St. Martin's Tract) pursuant to
the 1971 conveyance,” nore specifically, “whether the drilling
activity described in the Hebert affidavit (the 36 wells) over the
whol e of the 1971 conveyance area interrupts prescription of the
mneral rights granted by the 1971 conveyance on the St. Mrtin
tracts.” On remand, the Jefferson Parish court heard additiona
evi dence and entered the judgnent descri bed above on Decenber 17,
1999. EDC appealed and the Louisiana Fifth Grcuit affirmed on
December 4, 2000, 777 So. 2d 481 (La. Ct. App. 5 Cir. 2000). This
was eight days before the district court issued its Menorandum
Qpinion in this case on Decenber 12, 2000 and over a nonth before
it entered judgnent on January 17, 2001. The Loui siana Suprene
Court denied EDC s application for wits on March 9, 2001. 786 So.
2d 734 (La. 2001)

Based on this chronology, the St. Martin Goup could clearly
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have raised their res judicata defense before the district court.
Comrent (d) to Louisiana’s res judicata statute, La.R S. 13:4231,
states that a final judgnent is one which di sposes of the nerits of
the case in whole or in part. Therefore, “the preclusive effect of
a judgnent attaches once a final judgnent has been signed by the
trial court and would bar any action filed thereafter unless the
judgnent is reversed on appeal.” La. R S. 13:4231, conmment(d).
Case | aw appl ying this concept appears to distinguish between when
a judgnent is final for res judicata purposes and when it acquires

the authority of a thing adjudged. See Avenue Plaza, L.L.C .

Fal goust, 676 So.2d 1077 (La. 1996) (“The appellate court judgnment

affirnmed the defendant’s eviction. That judgnent was a fi nal
j udgnent which becane res judicata and conclusive between the
parties when it was rendered, with the exception of appeal or other
direct review LSA-R S. 13:4231. The judgnent acquired the
authority of the thing adjudged and becane final and definitive
when this court denied certiorari. La. CCP. art. 2166D.") See

also Tolis v. Board of Supervisors, 660 So. 2d 1206, 1207 (La

1995) . Accordingly, the judgnment in the Jefferson Parish suit
appears to have been final for res judicata purposes as early as
Decenber 17, 1999, when the Jefferson Parish court entered j udgnent
in favor of the St. Martin Goup and certainly no l|ater than
Decenber 4, 2000, when the Louisiana 5th Grcuit Court of Appeals
affirmed the judgnent of the district court. Both of these dates
precede the federal district court’s decision in this case.
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L1l
Al t hough the district court recordis replete with references
to both the Jefferson Parish suit and the Terrebonne Parish suit,
the defendants do not argue that they raised the defense of res
judicata or collateral estoppel before the district court. Rather,
they carefully avoid making this argunent and assert that res
judicata may properly be considered for the first tine on appeal,

relying on Jackson v. North Bank Towi ng Corp., 213 F.3d 885 (5th

Cir. 2000); Russell v. Sunanerica Secur., Inc., 962 F.2d 1169 (5th

Cr. 1992); and Anerican Furniture Co. V. | nt ernati ona

Accommodati ons Supply, 721 F.2d 478 (5th Cr. 1981).

Federal Rule of G vil Procedure 8(c) lists res judicata as one
of the defenses that nust be affirmatively pled. Qur decisions in
t he above cases start fromthe premse that failure to raise this
defense in the district court generally precludes the district
court and appellate courts fromconsidering the defense. 1d. and

Exxon Corp. v. Texas Mtor Exchange, Inc., 628 F.2d 500, 507 (5th

Cir. 1980). However, these cases al so recogni ze that in a narrow,
wel | -defined class of cases, the defense of res judicata nay be
considered for the first tinme on appeal. These cases hold that an
appellate court can address res judicata for the first tinme on
appeal, but only to affirmthe district court’s judgnent and only
if all of the relevant facts are contained in the record and are
uncontroverted. Jackson, 213 F.3d at 890-891; Russell, 962 F. 2d at
1172. St. Martin asserts the defense to reverse the district
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court.
One decision of this court has allowed a party to assert res
judicata for the first tine on appeal to reverse a district court

j udgnent . Anerican Furniture, 721 F.2d at 482. However, it

reiterated the rule that this can only be done “where all of the
rel evant facts are contained in the record before us and all are

uncontroverted.” 1d. American Furniture addressed the conflict

between judgnents in parallel proceedings in state and federa
courts.” The Louisiana state court held that one party’s nortgage
primed the clains of all intervenors. The judgnent of the federa
district court held that the vendor’s |lien of a party, who was al so
an intervenor in the state suit, prinmed the nortgage being
foreclosed upon in the state court suit. Today’s case is

di stingui shable from Anerican Furniture in a nunber of respects.?

For reasons we explain below, the nost obvious reason Anerican
Furniture does not require us as an appellate court to apply res
j udi cat a when t he def ense was not asserted in the district court is

that facts necessary for the application of the defense are not

" In Anerican Furniture, the state court held the Anerican
Furniture’s asserted vendor’'s |lien on furniture and carpet
installed in a hotel ranked after the chattel nortgage on that
hotel. Anerican Furniture, 721 F.2d at 481. The federal district
court held that Anerican Furniture’'s vendor’s |lien prinmed the
nort gage. Accordingly, this court was faced with rulings that
directly conflicted as to a single property.

8 Significantly, our district court found that neither the
Jefferson Parish suit nor the Terrebonne Parish suit were parall el
actions to this proceedi ng.
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found in the trial court record and are not uncontroverted.

The record in the district court reveals that the Jefferson
Parish suit adjudicated the ownership of mnerals underlying a
tract of land that the parties stipulated was |ocated entirely
within the Protective Area. The tracts at issue in this case lie
entirely outside the Protective Area. The 1966 M neral Conveyance
and the 1971 M neral conveyance appear in the chain of title of al
tracts in both cases. Accordingly, the federal action and the
Jefferson Parish action have two potential conmmon issues: (a)
whet her the Protective Area was conveyed in the 1966 M neral
Conveyance, and (b) whether the 1971 M neral Conveyance has an
adequate property description.® Although the St. Mrtin G oup
asserts both claim and issue preclusion, the essence of their
request is to have the Jefferson Parish court’s interpretation of
the 1966 M neral Conveyance and the 1971 M neral Conveyance applied
to the distinct tracts of land that are the subject of this case.
This argunent triggers section (3) of the Louisiana statute, which
provi des:

| ssue preclusion applies only to an issue actually

litigated and determned and then only if the

determ nation of that 1issue was essential to the

j udgnent .

La. R S. 13:4231.

The Jef ferson Parish court addressed both comon i ssues not ed

® |t appears that the Terrebonne Parish suit has the sane comon
i ssues.
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above. However, it is apparent from the face of the Jefferson
Pari sh Judgnent and Reasons for Judgnent that the only issue
essential to the judgnent was the court’s conclusion that the
m neral rights burdening the Protective Area arose fromthe 1966
M neral Conveyance, rather than the 1971 M neral Conveyance. Once
t hat decision was made, the Jefferson Parish court was able to
conclude that the mneral rights at issue had prescribed based on
ten years of nonuse and award judgnent to the St. Martin G oup.
This is true because of two uncontroverted facts: (1) the property
in the Jefferson Parish case was located entirely within the
Protective Area, and (2)no production or drilling activity had been
conducted between 1966 and 1976 to interrupt prescription of the
servitude within the Protective Area. The Jefferson Parish court’s
interpretation of the 1971 Mneral Conveyance was therefore
unnecessary to its concl usion.

Accordingly, in this case, the only potential preclusive
effect of the Jefferson Parish judgnent is its conclusion that the
1966 M neral Conveyance conveyed mineral rights in the Protective
Area. Applying that determnation to this case would require us to
treat that area as excepted fromthe servitude conveyed in the 1971
M neral Conveyance. But accepting this determ nation does not
clearly change the result reached by the court below, because a
factual dispute remains as to whether renoving the Protective Area
from EDC s servitude severs the servitude into two nonconti guous
tracts. EDC produced evidence that contiguity was naintained
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because a narrow 41 foot corridor connects the southern and
northwestern portions of the property subject to the servitude.

EDC argued in the district court (and in this court) that
contiguity between these tracts was maintained by this corridor.
This argunent is based on evidence that the western boundary of
Wat er proof Pl antation, which is also the western boundary of EDC s
servitude in that area, extends 41 feet to the west beyond t he west
section |line of Section 60, Township 17, Range 16 East into Section
59, Township 60, Range 16 East. Because the district court found
that no transfer was effected by the 1966 instrunment it was
unnecessary for the district court to resolve this issue. The
district court’s opinion observes, however, that this boundary,
(though not the depth of the extension into Section 59), was
established by the testinony of the defendant’s expert. The
defendants counter that their expert provided actual surveys
negating plaintiff’s clains of one contiguous property. As far as
we can tell from the various opinions issued in the Jefferson
Pari sh case, this issue was never presented or considered in that
| awsui t .

Thi s factual di spute precludes application of issue preclusion
inthis case. Qur cases allow ng consideration of res judicata or

col |l ateral estoppel on appeal do so only if “all of the rel evant
facts are contained in the record and are uncontroverted.” As that
is not the case here, we decline to consider the defendants’
assertion of res judicata or collateral estoppel at this stage of
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the litigation.
The petition for panel rehearing and all other outstanding
nmotions in this case are DEN ED.

AFF| RMED.
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