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BENAVI DES, Circuit Judge:

This case arises from the <collapse of a television
transm ssion tower owned by KNOE Tel evision (“KNOE’) in Riverton,
Loui siana. Mst of the clains resulting fromthe tower’s coll apse
were resol ved on sunmary judgnent. A jury awarded over $4 mllion
in danmages to KNOE's first party insurer, Boston dd Colony
(“BOC"), and agai nst General Star Indemity Co. (“Ceneral Star”),
the excess liability insurer for Tower Network Services (“TNS").
Ceneral Star appeals from a nunber of summary judgnent and
evidentiary rulings of the district court. In turn, BOC cross-
appeal s on two issues relating to the district court’s judgnent on
the jury verdict. After areviewof the relevant facts, we address
t hese issues in turn.

FACTUAL AND PROCEDURAL BACKGROUND

On March 20, 1997, a television transm ssion tower owned by
KNCE col | apsed and was conpl etely destroyed. Before the coll apse,
KNCE had contracted with TNS for mai ntenance and repair work on t he
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tower. At the tine of the collapse, a repair crew was working on

the tower, installing “diagonals,” thin nmetal rods which prevent
the tower fromtw sting. The post-accident investigation indicated
that the sole cause of the incident was the failure on the part of
the tower crewto use a tenporary brace to support the tower during
the renoval of the diagonals, which resulted in the tower becom ng
unst abl e and col | apsi ng.

TNS is a contractor specializing inthe repair and nmai nt enance
of towers. Before the collapse, TNS had contracted with HRC Arnto,
Inc. (“Arnto”) for adm nistrative enpl oyee services. Inturn, this
contract was assigned to Arnto’'s sister corporation, Allied
Resource Managenent of Florida (“Allied”). Thus, Alied actually
paid the tower crew and perforned a nunber of other admnistrative
functions in relation to the workers.

Due to the destruction of KNOE' s tower, a newtower was built.
Before the collapse, KNCE was using the tower to broadcast its
signal. Louisiana Public Broadcasting (“LPB’) was al so using the
tower pursuant to a philanthropic donation of space on the tower by
t he owner of KNOE, which would expire in 2005. After the new tower
was built, KNCE | eased tower space to LPB for a period of 40 years,
i n exchange for a one-tinme paynent of $1.1 mllion.

BOC, the first party insurer of KNOE, nmade paynents to or on
behal f of KNCE of approximately $5 million for the new tower and
transmtter, business interruption |osses and other expenses
related to the loss. On May 22, 1997, BOC filed a Petition for
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Damages in Louisiana state court against TNS;, TNS s primary
liability insurer, Nautilus Ins. Co. (“Nautilus”); TNS s excess
liability insurer, CGeneral Star; Arncto; Allied; and the buil der of
the tower, Stainless, Inc. (“Stainless”). BOC all eged that the
col | apse was caused by the negligence of persons for whom TNS,
Arnco, or Allied were responsible; or by design defects for which
St ai nl ess was responsi ble. The case was renpoved to federal court
on the basis of diversity jurisdiction in June 1997. KNCE
intervened to recover damages and expenses not covered by the BOC
policy. The State of Louisiana also intervened to assert a claim
on behal f of LPB

On July 19, 1999, Arnto and Allied filed a cross-cl ai magai nst
TNS, Nautilus, and General Star, seeking indemity and/or
contribution. GCeneral Star filed a cross-claimagainst Arncto and
Allied for indemity and/or contribution and filed a third-party
conplaint against their insurer, National Union Fire Ins. Co.
(“National Union”).

A nunber of notions for partial summary judgnent and notions
inlimne were filed, and all clainms except those by BOC agai nst
General Star were resolved or dismssed before trial. At trial
the jury rendered a verdict in favor of BOC and agai nst General
Star, and the court entered judgnent in favor of BOC and agai nst
General Star in the anount of $4,432,624 plus pre- and post-

j udgnent interest.



Ceneral Star appeals from several district court rulings on
motions for partial summary judgnment and notions in limne. BOC
cross-appeals with respect to cal cul ati on of damages and i nterest.

DI sCussI ON

The care, custody, or control exclusion

In March, 2000, General Star noved for partial sunmary
judgnent in its favor on the grounds that the “care, custody, or
control” exclusion inits policy excluded coverage for the damages
sought by BOC. The district court denied General Star’s notion and
rendered summary j udgnent agai nst General Star and in favor of BCC,
Arnco, TNS, KNCE, and the State of Louisiana on this issue.

We review the district court’s summary judgnment decision de
novo, applying the sanme standard on appeal that is applied by the
district court. See Pratt v. Cty of Houston, Texas, 247 F. 3d 601,
605-606 (5th Gr. 2001). Summary judgnent may be granted if there
is no genuine issue as to material fact and the noving party is
entitled to a judgnent as a matter of law See Fed. R Civ. P. 56
(c). In determ ning whether sunmary judgnent is appropriate, the
courts should view the evidence introduced and all factual
inferences fromthat evidence in the |ight nost favorable to the
party opposing the notion and all reasonabl e doubts about the facts
should be resolved in favor of the nonnoving litigant. See
| npossi bl e Elec. Techniques, Inc. v. Wickenhut Protective Sys.,

Inc., 669 F.2d 1026, 1031 (5th Gr. 1982).



The General Star insurance policy contains a “care, custody or

control exclusion,” which provides:

“This policy does not apply to property danmage:

(c)... property in the care, custody, or control of the
| nsured or property over which the Insured for any purpose is
exerci si ng physical control.”

The parties agree that Louisiana |aw applies to the
interpretation of the exclusion. W apply Louisiana state |aw as
interpreted by the Louisiana Suprene Court; if that court has not
definitively ruled on a particular issue, we nust predict how it
woul d deci de the issue. Har ken Exploration Co. v. Sphere Drake

Ins. PLC, 261 F.3d 466, 471 n.3 (5th Gr. 2001).

W find that the “care, custody, or control” exclusion does
not apply in this case. Under Louisiana |aw, insurance policies
are contracts, and the parties’ intent as refl ected by the | anguage
of the policy determnes the extent of coverage. Reynol ds v.
Sel ect Props., Ltd., 634 So.2d 1180, 1183 (La. 1994). Under
Ceneral Star’s interpretation of the exclusion, TNS would | ose
virtually all liability insurance coverage. TNS is in the sole
busi ness of inspecting, nmaintaining, and repairing towers. So to
interpret the exclusion as applying whenever TNS works on a tower
“woul d be an anomal ous result.” Aladdin Gl Co. v. Rayburn Wl
Svcs., Inc., 202 So.2d 477, 490 (La. App. 4th Cr. 1967). “If this

was i ntended, the insurer should have indicated nore specifically



its intent[.]” Id. (holding that the “care, custody or control”
exclusion did not apply to damages to an oil well where the insured
was working only on a short string of tubing in the well, because

the insured was in the business of reworking oil wells).

I n any case, TNS did not exercise “care, custody, or control”
over the tower because the tower was only incidental to the
specific sections on which repairs were nade. “[D]anmaged property
or premses nerely incidental or adjacent to the contracted object
upon whi ch work is being perfornmed by the insured is not wwthin the
‘care, custody or control’ of the insured for purposes of the
exclusion clause in question, even though he mght be permtted
access thereto during the performance of the contract.” See
Thomas W Hooley & Sons v. Zurich General Acc. & Liability Ins.

Co., 103 So.2d 449, 450-51 (La. 1958).1

'Anot her factor that indicates |ack of control is TNS s
sharing of access to the tower with KNOE. See Borden, Inc v.
Howard Trucking Co., Inc., 454 So.2d 1081 (La.1983) (holding that
conpressor was in the care, custody, or control of the insured,
where insured was transporting conpressor in truck, thus having
excl usive access to it); Hendrix Elec. Co., Inc. v. Casualty
Reci procal Exchange, 297 So.2d 470, 475 (La. App. 2d G r. 1974)
(holding that an insured who was installing a circuit breaker on
a panel where other circuit breakers had already been installed
did not have care, custody, or control of the other circuit
breakers or the box in which they were contained, as he had only
tenporary access and limted possession of the circuit breaker
box, but he did have control of the panel because he was “charged
by the contract and as an essential elenent of the work to work
directly on and with the panel.”).
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Because TNS di d not have care, custody or control of the tower
within the nmeaning of the exclusion in CGeneral Star’s policy, we
affirm the district court’s grant of sunmmary judgnent on this

i ssue.
1. Vicarious liability of Allied

On cross-notions for sunmary judgnent filed by TNS, Nautil us,
and Ceneral Star on one hand, and Arnto, Allied and National Union
on the other, the district court granted sunmary judgnent for the
|atter group, finding that Allied was not vicariously |iable for
the negligence of the work crew. W review this issue de novo,
appl ying the sane standard for summary judgnent as did the district

court.

In January 1995, TNS and Arnto entered a “Cient Services
Agreenment” (“CSA’) according to which Arnto would “lease [its]
enpl oyees” to TNS in exchange for a one-tine set-up fee for each
| eased enpl oyee, and a percentage of the enployees’ wages every
month. One of the enpl oyees woul d be designated as a “supervising
enpl oyee” and woul d be charged with i npl enenting Arnco’s policies
and procedures at the workpl ace. TNS was required to provide
commercial general liability insurance. The CSA was | ater assi gned

to Allied, which perforned instead of Arnto.

The record indicates that the CSA was entered for the purpose
of relieving TNS of the adm nistrative burdens involved in taking

care of its enpl oyees. Odinarily, Allied s clients (including

8



TNS) would recruit, find, evaluate, and hire the enpl oyees; they
woul d then deci de whether to have the person be a | eased enpl oyee
and if so, they would send the paperwork to Allied, who woul d deal
with group health, workers’ conpensation, payroll, and other
admnistrative matters. Allied retained the right to refuse
enpl oynent, but enploynent would only be refused in narrow
circunstances, such as a positive drug test or |ack of proper
i mm gration forns. Allied did not have the right to fire
enpl oyees, and if an issue arose as to firing, TNS would be

consul ted and asked to fire the person.

The central question with regard to Allied’ s liability is
whet her the work crew consisted of “borrowed enpl oyees” for whom
Allied is not responsible. General Star contends that the
“borrowed enpl oyee” doctrine no |onger exists in Louisiana, that

Al lied and TNS were “dual enployers,” and consequently that Allied
should be held vicariously liable, along wth TNS, for the
negligence of the tower crew. W find that the borrowed enpl oyee

doctrine is still alive, and that it applies in this case.

Under the borrowed enpl oyee doctrine, a general enployer may
be relieved of vicarious liability for an enployee s negligent
actions if the enpl oyee was “borrowed”; i.e., if at the tine of the
negligent action the enpl oyee was under the control of a specific
enpl oyer, or was engaged in the specific enployer’s business.

Benoit v. Hunt Tool Co., 53 So.2d 137, 140 (La. 1951). Thi s



doctrine has been nodified sonewhat by the dual enpl oyer doctrine,
according to which both the special and general enployer may be
found jointly liable for the torts of a borrowed enployee, in
ci rcunst ances where t he enpl oyee’ s negligent acts were “done in the
pursuance of duties designated for himby his [general] enployer,
i n whose pay he continued and who had the sole right to discharge
him” LeJeune v. Allstate Ins. Co., 365 So.2d 471, 481 (La. 1978).
In addition, “where a general enployer is engaged in the business
of hiring out its enployees under the supervision of another
enpl oyer, the general enployer remains |iable for the torts of the
‘borrowed’ enployees.” Mrgan v. ABC Manufacturer, 710 So.2d 1077
(La. 1998). Thus, in Mdrgan the Louisiana Suprenme Court held that
a tenporary services agency, which had the exclusive power to
recruit, hire, and fire enpl oyees and handl ed adm ni strative duties
related to the enployees for a specific enployer, was a dua
enpl oyer and was vicariously |iable for the enpl oyees’ torts. |Id.
at 1084. Nei t her LeJdeune nor Myrgan abrogated the borrowed
enpl oyee doctrine; they sinply limted its scope so that it would
not apply in cases where the general enployer retains control over

the enpl oyee at the tinme of the negligent action, such that it can

be characterized as a dual enpl oyer.

Viewing all facts in the |light nost favorable to General Star,
the work crew was under TNS s control at the tinme of the negligent

action. Thus, even if Allied is considered to be a genera
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enpl oyer of the work crew, the borrowed enpl oyee doctrine applies.
The dual enployer doctrine does not apply because Allied s
function was primarily that of dealing with paperwork related to
t he enpl oyees. Gven that Allied was not in the business of
providing tower repair services to conpanies, it cannot be said
that, as in Benoit, the work crew was perform ng the busi ness of
Al li ed. And since the work crew was acting under the direct
supervision of TNS, and Al lied did not have hiring or firing power,
it cannot be said that the work crew was under Allied s control

Allied is easily distinguished fromthe tenporary services agency
in Mirgan in that Alied is not in the business of |oaning
enpl oyees. Thus, we affirmthe district court’s grant of summary

judgnent to Arnto, Allied, and National Union on this point.
I11. I'ndemification of Arnto, Allied and National Union

The district court granted a notion for sumrmary judgnent in
favor of Arnto, Allied, and National Union, requiring TNS and its
insurers to defend and i ndemmify the first three for clains arising
out of the negligence of the tower crew, in accordance wth
i ndemmi ty provisions of the CSA. The district court al so di sm ssed
Ceneral Star’s cross-claim for contribution and/or indemity.

Ceneral Star appeal s both deci sions.

As di scussed previously, we review sumary judgnent de novo,

applying the sane standard of review as the district court.
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The CSA contained indemity provisions requiring that TNS
indemmify Arnto for “TNS s acts, errors or om ssions, including

negligent acts and statutory violations,” and requiring that Arnto
indemmify TNS for its acts, errors, or om ssions. Ceneral Star
argues that because Arnto and Allied contractually had significant
control over the work crew, the collapse of the tower was their
faul t. Thus, GCeneral Star argues, this court should apply the
Texas? “express negligence” doctrine, which establishes that
i ndemmi fication for one’s own fault nmust be expressly declared in
the contract. See Ethyl Corp. v. Daniel Constr. Co., 725 S.W2d
705 (Tex. 1987). Under that doctrine, and assumng that

Arnco/Allied was at fault, TNS was not obligated to indemify

Arnco/ Al li ed.

Because we find that Arncto and Allied were not vicariously
liable for the work crews actions, in accordance wth the
“borrowed enpl oyee” doctrine, the fault for the work crew s acts
rests wwth TNS. The “express negligence” doctrine does not apply
in this context. Thus, under the CSA, TNS was required to
indemmify Arnco/Allied. W affirmthe district court’s grant of

summary judgnent in this respect.

We also affirmthe district court’s grant of summary judgnent
in favor of National Union. Although National Union is not covered

by the indemity provision in the CSA, National Union is entitled

The CSA provides that it is governed by Texas | aw.
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to inplied indemity from TNS and its insurers. See Nassif v.
Sunrise Honmes, Inc., 739 So.2d 183, 185 (La. 1999) (“An inplied
contract of indemity arises only where the liability of the person
seeking indemification is solely constructive or derivative and
only against one who, because of his act, has caused such

constructive liability to be inposed.”).
V. The National Union policy

Ceneral Star argues on appeal that National Union should have
been found |Iiable for a proportionate share of the damages awarded
to BOC, because the National Union policy covered enployees of

Allied as long as they were acting within their duties.

Ceneral Star did not adequately raise this issue before the
district court. Wile it filed a third-party demand agai nst
Nat i onal Uni on demanding contribution or additional coverage for
the tower crew, General Star did not substantiate this demand; for
exanpl e, the National Union insurance policy was not even part of
the record before the district court. GCeneral Star also failed to
move for summary judgnent on this issue, and did not object to the
district court’s failure to decide the issue prior to trial.
Odinarily, this Court will not reviewclains raised for the first
time on appeal. Vogel v. Veneman, 276 F.3d 729, 733 (5th Gr.
2002). There is no basis for an exception in this case, as the
record bel ow was not adequately devel oped on this issue. See FDI C

v. Lee, 130 F.3d 1139 (5th GCr. 1997). Thus, we decline to
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consider General Star’s argunent that the National Union policy

provi ded coverage for the tower crew s negligence.
V. Rest orati on cost

In May 2000, the district court granted BOC s notionin |imne
tolimt the evidence presented at trial to the evidence regarding
the replacenent cost of the new tower, with no deduction for
depreciation. |In Novenber 2000, the district court al so rul ed that
all evidence relating to the pre-coll apse condition of the tower
was excluded as it was irrelevant, and even if it were rel evant,
t he probative val ue was substantially outwei ghed by the danger of
unfair prejudice and confusion of the issues before the jury.

Ceneral Star appeals both rulings.

On appeal, this Court reviews the ruling regarding the proper
measure of damages de novo. See Salve Regina College v. Russell,
499 U. S. 225, 231, 111 S.&. 1217, 1221 (1991) (holding that a
district court’s determ nations of state |aw are revi ewed de novo
on appeal ); Sykes v. Colunbia & Geenville Railway, 117 F.3d 287,
289 (5th Cr. 1997). The district court’s decision to exclude the
evi dence for | ack of relevance is reviewed for abuse of discretion.
Wight v. Hartford Accident & I ndemity Conpany, 580 F.2d 809, 810

(5th Gir. 1978).

“When property i s damaged through the | egal fault of another,

the primary objective is to restore the property as nearly as
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possible to the state it was in imedi ately precedi ng the damage.”
Col eman v. Victor, 326 So.2d 344, 346 (La. 1976). Thus, ordinarily
“courts have considered the cost of restoration as the proper
measure of damage where the thing damaged can be adequately
repaired.” 1d. at 346-47 (citation omtted).

I n Roman Cat holic Church of the Archdi ocese of New Ol eans v.
Loui siana Gas Svc. Co., 618 So.2d 874 (La. 1993), the Louisiana
Suprene Court reversed a |l ower court’s determnation that inatort
case where the cost of restoration exceeded the market val ue of the
damaged property prior to damage, the proper neasure of danages was
t he cost of replacenent m nus depreciation. |Instead, the Louisiana
Suprene Court hel d:

“[Als a general rule of thunb, when a person sustains
property damage due to the fault of another, he is
entitled to recover damages including the cost of
restoration that has been or my be reasonably
i ncurred. ... If, however, the cost of restoring the
property inits original conditionis disproportionate to
the value of the property or economcally wasteful,
unless there is a reason personal to the owner for
restoring the original condition or there is a reason to
believe that the plaintiff will, in fact, nake the
repairs, damages are neasured only by the difference
bet ween the value of the property before and after the
harm”

ld. at 879.
I n another opinion, the Louisiana Suprene Court also noted

that “[t]he general rule of damages cited by courts for valuation

of tortiously danmaged property w thout market value is the actual
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or intrinsic value of the property to the owner.” Emerson v.
Enpire Fire & Marine Ins. Co., 393 So.2d 691, 693 (La. 1981).

In the present case, restoration was not econom cally wastefu
and its cost was not disproportionate to the value of the tower,
whi ch was an essential piece of equipnment for broadcasting. As
noted by BOC, KNCE needed to use the Riverton tower to transmt
its signal to its entire broadcasting area. | ndeed, precisely
because the tower was essential for KNOE to carry on its business,
and because of the absence of a market in transm ssion towers, the
intrinsic value of the tower approximates the cost of restoration
rather than the market val ue of the tower. Finally, the tower was,
in fact, repaired. See Roman Catholic Church, 618 So.2d at 880
(“[T)he plaintiff in the present case is clearly entitled to
recover the full cost of restoration because it has, in fact, nade
the repairs by replacing the building inits original condition.”)

Ceneral Star argues that depreciation should be considered
because nore than half the tower’s useful |ife had been expended at
the tine of the collapse. Thus, General Star argues that under
Bel | South Tel ecoms., Inc. v. Ctizens Uils. Co., 962 F.Supp. 79
(E.D. La. 1996), depreciation should be considered. However, the
property at issue in Bell South consisted of tel ephone cabl es that
had a useful |ife expectancy of four to five years, and which had
been cut after two years. After the incident, the plaintiff

replaced the cables with new equi pnent that had a significantly
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longer life span and greater capacity. In that context,
depreciation had to be consi dered because otherwise the plaintiff
woul d get a substantial w ndfall. ld. at 81. See al so Roman
Cat holic Church, 618 So.2d at 880 (“[a]n award of full restoration
costs mght be inequitable in a case where the damaged part was
scheduled for early replacenent.”). In the present case, the
record indicates that the tower’ s |ife span was approximately fifty
to seventy-five years. Gven that the tower had such a long life
span, the fact that over half the span had been expended is not as
supportive of a claim that the plaintiff benefitted from the
tower’s collapse: unlike the plaintiff in Bell South, KNOE woul d not
have been forced to replace the tower in the next two years.

But General Star argues that in the next few years KNCE woul d
probably be required to switch to a digital, from an anal og,
signal. Because the old tower could not accommbdate the necessary
equi pnent for the swtch, General Star argues that KNCE woul d have
had to build a new tower or nodify the old one before 2006, the
date that Congress has set for all television stations to switch
from analog to digital signals. See 47 U.S.C. 8309(j)(14)(A
However, the record indicates that KNOE was contenpl ati ng the use
of its smaller transm ssion tower in Monroe, Louisiana, rather than
the larger Riverton tower, to conply with the requirenents of
digital transmssion in the short term And the fact that repairs

were being made to the tower shows that the tower was probably not
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schedul ed for replacenent shortly thereafter. WMreover, the 2006
deadline for the swtch to digital television is not set in stone.
Congress has provided that the FCC nust extend the date for
swtching to digital television in several circunstances. See 47
U S . C 8309(j)(14)(B).®* Consequently, the possibility that KNOCE
woul d have switched to a digital signal in the next few years is
insufficient to support a deduction for depreciation.

In conclusion, we find that the district court did not err in
finding that the proper neasure of damages was restoration cost,
W t hout consi dering depreciation. As a result, evidence of the
pre-coll apse condition of the tower was irrelevant to the
cal cul ation of damages, and the district court did not abuse its
di scretion in excluding the evidence.

VI. The exclusion of evidence of LPB s | ease paynents
Ceneral Star appeals from a district court ruling that

evi dence regarding LPB s post-collapse | ease paynents to KNOE was

30 particular relevance here is the requirement that the
FCC nmust extend the date in any market in which 15 percent or
nore of the tel evision households in the market do not have a
tel evision receiver capable of receiving digital signals or
digital -to-anal og converter technol ogy, and do not subscribe to a
mul ti channel video progranm ng distributor that carries one of
the digital tel evision service programm ng channels of each of
the stations broadcasting such a channel in that market. See 47
US C 8309(j)(14)(B)(iii). Because of the |ack of certainty as
to whether digital television will reach nmarket penetration of
85%in KNOE's market, it cannot be said that KNOE woul d
necessarily have to switch to a digital signal by 2006
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i nadm ssi bl e. According to General Star, such paynents constituted
rel evant evidence of mtigation of BOC s damages.

We affirmthe district court’s ruling. Although the paynents
may have mtigated KNOE' s uninsured | oss, they do not reduce BOC s
recovery agai nst General Star, given that BOC s paynents to KNOE
applied only to its insured losses. |In effect, although the BCC
policy provided a Iimted anount of coverage for |osses incurred
due to the suspension of business operations as a direct result of
the collapse of the tower, it did not cover KNCE s pernanent
busi ness | osses. And it was the latter set of |osses that was
mtigated through renegotiation of the lease to LPB. BOC did not
benefit fromthe LPB paynents and was not entitled to do so. Thus,
the LPB | ease paynents were not rel evant to the assessnent of BOC s
damages and were properly excl uded.
VII. The sal vage proceeds

BOC appeals a district court ruling that General Star was
entitled to have $118, 918. 00 deducted fromthe jury verdict. That
anount reflected the value of the sal vage proceeds that KNOE was
able to obtain after the collapse of the tower. W affirm the
district court’s ruling. BOC s insurance policy issued to KNOE
provided that “[a]ny recovery or salvage on a ‘loss’ will accrue
entirely to [BOC s] benefit until the sumpaid by us has been nade

up.” Thus, BOC was entitled to collect that anount fromKNCE;, its
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failure to collect salvage proceeds should not be made up for by
General Star.

BOC argues that the district court erred because CGeneral Star
had been credited with the value of the salvage proceeds twce
bef ore. First, BOC contends that the salvage proceeds were
considered in the settlenent of KNOE s uninsured claim against
Nautilus, so BOC did not benefit fromthe sal vage proceeds. This
argunent is insubstantial: the fact that the sal vage proceeds may
have been considered in KNOE s settlenent with Nautilus does not
mean that Ceneral Star received a credit for them and the fact
that BOC did not receive the benefit of the sal vage proceeds is
sinply the result of BOC s failure to deduct the value of sal vaged
items fromits paynent to KNOE.

Second, BOC argues that General Star was already credited for
the sal vage proceeds by the jury. As a general rule, this Court
does not question jury verdicts, but it will do so in limted
ci rcunst ances, such as where the verdict appears to be the result
of a juror conprom se. See Yarbrough v. Sturm Ruger & Co., 964
F.2d 376, 380 (5th Gr. 1992) (“[We do not favor questioning
verdicts.”); Thezan v. Mar. Overseas Corp., 708 F.2d 175, 180 (5th
Cir. 1983) (“It is a cardinal principal [sic] of jurisprudence that
we are not allowed to speculate as to the thought processes of the
jury.”). In the present case, there is no allegation of juror

m sconduct or of a conpromse verdict that would justify
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specul ation about the basis for the verdict. This is particularly
true where the district court, which is nore famliar with the
circunstances of the trial, did not find that the jury had al ready
reduced BOC s award by the value of the salvaged itens.

W affirm the district court’s deduction of the value of
sal vage itens from BOC s award
VIIl. Conpounding Interest

In its final judgnent, the district court ordered that
judgnent be entered in favor of BOC and agai nst General Star “in
t he anmount of $4,432,624.00 with pre-judgnent interest from the
date of judicial demand, My 23, 1997, as set forth in La. R S
13: 4202 and 13: 4203, and post-judgnent interest as set forth in 28
U S C 1961, together with all costs of these proceedings.” BOCC
appeals, arguing that the district court erred in failing to
conpound the state pre-judgnent interest by the federal post-
j udgnent interest.

Under 28 U. S.C. 8§ 1961(a), in diversity cases, post-judgnent
interest is calculated at the federal rate, while pre-judgnent
interest is calculated under state |law. See N ssho-Iwai Co. V.
Cccidental Crude Sales, 848 F.2d 613 (5th Cr. 1988). Appl yi ng
this provision, this circuit has required that post-judgnent
interest at the federal rate be assessed agai nst the pre-judgnent
interest. See Fuchs v. Lifetinme Doors, Inc., 939 F.2d 1275, 1280

(5th Gr. 1991). To the extent that the district court failed to
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conpound the pre-judgnent interest by the post-judgnent interest,
it erred, and is directed to correct the error by conpoundi ng the

i nterest.
CONCLUSI ON

The district court’s rulings on summary judgnent and notions
inlimne are AFFIRVED, with directions that the state pre-judgnent

i nterest be conpounded by the federal post-judgnent interest.
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