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Bef ore DUHE, DeMOSS, and CLEMENT, Circuit Judges.
CLEMENT, Circuit Judge:

Reliable Hone Health Care, Inc. (“Reliable”) filed suit
against the dapion Goup, Inc. (“dapion”) for breach of its
fiduciary duties arising out of a deferred conpensation plan
created by dapion for Reliable. This case involves a claim of
breach of fiduciary duty under ERI SA Prior to trial, Reliable
settled with Union Central Insurance Co. (“Union Central”) for
$165,000. Following a bench trial, the district court found that
d apion breached its fiduciary duty to Reliable by failing to
advise Reliable it would |ose the cash surrender value in its
insurance policies if it stopped paying premuns or by failing to
recover the noney after it was |ost. The court found d apion
liable for $58,075.87, the cash surrender value of the policies.
However, no damages were awarded because the court held that
Rel i abl e was nmade whole by its settlenment with Union Central. The
court also held that each party was to bear its own costs but did
award d api on costs and attorneys’ fees in the anount of $8, 264.75
for an unsuccessful attenpt to take trial testinony via video
conference due to plaintiff’s lack of cooperation. Both parties
tinely appealed the court’s decision. For the foll ow ng reasons,
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we AFFIRM in part and REVERSE in part.
| . Facts and Proceedi ngs

Louis Age (“Age”) is the CEO for Reliable, a Mdicare
certified hone health care agency doi ng busi ness in and around New
Orleans. Reliable’ s services include in-hone nursing, nursing aid,
and rehabilitation services. Age was a |licensed insurance broker
formerly enpl oyed by Union Central. d apion, owned and operat ed by
Walter A. dapion, Jr. and Robert J. Sanderson (" Sanderson”), was
an agent for Union Central. M. dapion was the general nanager
for Union Central and wote insurance for it in addition to other
I nsurance conpani es.

In 1992, Age contacted M. dapion, a fornmer colleague,
concerning having d apion create deferred conpensation plans for
Age and other executive enployees of Reliable. Age forwarded a
copy of a deferred plan seeking one simlar to it. He also sent
copies of the Medicare regulations for such plans which preclude
the use of whole life policies as fundi ng nechani sns. Age i nforned
d apion that he wanted a deferred conpensation plan containing
group insurance in addition to a cash product, preferably an
annuity.

As a Medi care provider, Reliable was entitled to rei nbursenent
for necessary and reasonable costs which included premuns for
paynment of policies, including the policies which provided the
fundi ng nechani smfor the deferred conpensation plan. Pursuant to
the Medicare cost reinbursenent system Medicare reinburses its
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providers, such as Reliable, through interim paynents throughout
the course of the provider’s fiscal year. At the end of each
fiscal year, the provider prepares and submts a cost report and
trial balance to an internediary, an organi zati on under contract to
the Departnent of Health and Human Services, for approval. Blue
Cross/Blue Shield of New Mexico was designed by the Health Care
Financing Admnistration (“HCFA’) as its internediary for
Loui si ana. David Fiedler was the internediary who audited and
approved Reliable s cost reports.

d apion wote a pension plan for Reliable which was rejected
in February 1993 by Fiedler because it included a whole life
i nsurance policy. As a result, dapion enployed an attorney to
create an adequate deferred conpensation plan for Reliable. The
attorney created a prototype for G apion in Septenber 1993. I n
March 1994, Fiedler approved the prototype. d apion used the
prototype to nmake the plan for Reliable and used Selectex as a
fundi ng nmechani sm The prototype, conpleted in 1993, was backdat ed
and signed to reflect a Novenber 1992 date, the date on which the
Plan was initially created for Reliable. The Plan was signed by
Sander son on behal f of Age.!?

Despite assertions that he did not sign nor ever see the

!Age argues that Sanderson was not authorized to sign any
docunents on his behalf. However, testinony elicited at trial
i ndi cated that Age did give other people authority to sign his
nane.



deferred conpensation plan, Age paid the premuns from 1992 unti
April 1994. Additionally, from 1992 to 1997, Reliable submtted
cost reports detailing costs for which it sought reinbursenent.
The cost reports were submtted to Fiedler who i ssued a Notice of
Program Rei nbursenent (“NPR’) and reinbursed Reliable for costs
incurred through the paynent of premuns for these years. Age
signed the reports certifying that all costs clained on the reports
were perm ssi bl e under Medicare regul ations.

Sanderson was told by Union Central that Reliable s policy was
paid up to date with a credit of $39, 858.29 on February 22, 1996.
A check from Union Central was received in the amount of
$15, 490. 93, made payable to Liberty Bank and Trust, the custodian
of Reliable’ s plan on Cctober 7, 1996.2 Sanderson advised Age to
di sconti nue paynents until a determ nation could be nmade as to the
wher eabout s of approxi mately $24,000, the difference between the
credit Reliable was told it had and the $15, 000 check it received.?
On Decenber 31, 1996, Age was inforned by Union Central that he
owed $135,418.78 and would be term nated retroactive to April 1,

1994, the date of the |ast paynent, unless the Plan was nade

2\Wi l e Liberty was the designated custodi an and owner of the
policies by the Plan, no noney was ever deposited with Liberty on
behal f of Reliable. No escrow account was ever opened. D vidend
checks sent from Union Central to Liberty on behalf of the
Rel i abl e partici pants were endorsed by Liberty and then delivered
to the participants.

® Unbeknownst to Sanderson, Age had stopped paying premi uns
to Union Central in April 1994.



current by June 1, 1997. Once Union Central conducted the
accounting, d apion advised Age to resune paying the premuns in
order to make the Plan current. Age did not resune paynent of the
prem uns. Wen the policy was term nated, its cash surrender val ue
was severely depleted because Union Central had instituted the
automatic | oan provisions of the policies to pay for the delingquent
prem umns. Age clainms he was unaware of the existence of this
provi si on.

Reliable filed suit against dapion and Union Central, but
prior to trial Reliable settled with Union Central for $165, 000.
The case was then tried before the district court agai nst @ apion
for the breach of fiduciary duty claim Follow ng the bench trial,
the court concluded that d api on had breached its fiduciary duty to
Reliable by failing to advise Reliable of the loss of its cash
surrender values or negligently failing to cease the relationship
wth Union Central prior to the depletion of its assets. The
district court concluded that Reliable suffered a |oss of
$58,075.87, the cash surrender value of the policies when the
automatic |oan provision took effect. However, Reliable was
precluded from recovering the |oss because it had been fully
conpensated through its settlenent with Union Central. Bot h
d apion and Reliable appealed the district court’s deci sion.

1. Analysis
A St andard of Revi ew
As a threshold matter, we address the appropriate standard of
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review. The existence of an ERI SA plan is a question of fact. See

Gahn v. Allstate Life Ins. Co., 926 F.2d 1449 (5" GCir. 1991).

Accordingly, we reviewthe district court’s determ nation for clear
error. See Fed. R G v.Pro. 52(a). The | egal conclusions reached by
the district court in applying those facts is de novo. The issue
of fiduciary status is a m xed question of law and fact. Reich v.
Lancaster, 55 F.3d 1034, 1044 (5'" Gr. 1995).

B. Did a Valid Plan Exist?

The parties dispute whether a plan ever existed. The
district court held that a plan did exist. Reliable submts that
there is no evidence to support the district court’s concl usion
that a deferred conpensation plan was created specifically for
Rel i abl e, while d apion asserts that there is anpl e evidence that
a plan did in fact exist based on Reliable’ s actions. W concl ude
that the district court was correct in finding that a plan did
exi st.*

1. Was a Deferred Conpensation Plan Created for Reliabl e?

Age first commssioned dapion to <create a deferred
conpensation plan for Reliable’ s executive enployees in 1992.
Rel i abl e requested a plan containing group insurance and a cash
product, preferably an annuity. The initial plan submtted to

Fi edl er for approval contained an LFP policy, whichis awhole life

“Because there was a valid plan, ERISA clearly governs this
action. See Title 29 U S.C. 881002(A), 1003(a).

7



policy. Fiedler denied approval of the Plan for failure to conply
with Medicare regulations. |In 1993, @ apion retained the services
of an attorney to draft a new plan prototype to replace the initial
pl an. The prototype was approved by Fiedler in March 1994. The
prototype was applied to the Reliable Plan adding Sel ectex as the
fundi ng nechani sm Reliable argues that the Reliable PIan,
al though simlar to the prototype approved by Medicare, was never
actual ly approved. The prototype was submtted for approval
w t hout the funding nechanism d apion maintains that Fiedler
specifically approved Sel ectex as a fundi ng nechani sm Because the
Plan was not ultimately approved until 1994, d apion had the Pl an
back-dated to reflect a Novenber 1992 date, the date when the
initial Plan was signed by Age. The district court concl uded that
a plan was created and approved.® W agree.

Rel i abl e submts that, if the Plan was valid, it needed to be
reviewed by an internediary before it could be approved. Because
this was never done, no plan existed. The problemwth this Iine
of reasoning is that HCFA and the internedi ary, Fiedler, assuned a
plan to be in effect. Rel i able submtted annual cost reports
begi nning in 1992 and was rei nbursed for the premuns paidinto the

Plan. Whether it was appropriate for the internmediary to reinburse

®>The district court concluded that: “the credible evidence
denonstrates that the Medicare approved plan consisted of the
prototype plan, the plan description, and the participation
agreenents. Moreover, the Fiedler and Booth letters show

acceptance of the plan by Medicare pursuant to its regulations.”
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Rel i abl e because no plan existed until 1994 is not an issue
reviewable by this Court. For, wunder Medicare regulations, an
intermediary’s decision as to the total anount of reinbursenent
owed to a provider is final and binding and cannot be revisited
after three years. See 42 C.F.R 88 405.1803, 405.1885. Any
negligence on the part of dapion in not creating a valid plan
until two years after Reliabl e began payi ng prem uns was negat ed by
the fact that HCFA and the i nternedi ary assuned that a plan existed
as reinbursenents were issued for the premuns paid by Reliable
into the nonexi stant plan. Reliable was reinbursed by Medi care for
the premuns it paid into the plan whether it existed or not prior
to 1994.

2. Was Sel ectex a Perm ssible Funding Mechanism for
Def erred Conpensati on Pl ans?

The district court concluded that Selectex® was a valid
fundi ng mechanism for the Reliable PIan. Rel i abl e cl ains that
Sel ectex was a whole |ife policy precluded by the Plan and by

Medi care regul ations.” As a result, the Plan was invalid. Wile

®The record indicates that Seletex is a formof whole life
policy with a rapid cash value growh akin to a retirenent incone
contract. Robert Lindenberger, a senior field sales vice-
president for Union Central, testified that, while it was a
limted pay whole life policy, it fit the definition of a
retirement inconme contract, perm ssible under Medicare.

"Reliable relies on the Provider Rei nbursenent Manual, an
interpretive guideline published by the HCFA, the agency within
HHS t hat adnini sters Medi care. The manual does not have the
effect of law. It is persuasive at best. See Sta-Hone Hone
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there does not seemto be a dispute that whole |ife policies were
precl uded by the Plan and by Medicare, the parties di spute whet her
Selectex was a whole life policy. There is no doubt that the
fundi ng nechani sm used was not one desired by Reliable. However,
t hat does not make it an invalid fundi ng mechani smfor purposes of
the existence of a valid plan under Medicare. Wether HCFA or the
internmediary actually approved the specific Reliable Plan and its
funding mechanism the fact is that it was deened perm ssible
Rel i abl e sought and received reinbursenents for the premuns it
paid i nto a nonexi stant plan and subsequently into an exi stent plan
al beit one with an undesirable funding nmechanism The fact that
the fundi ng nechani sm used was not the one specified by Reliable
does not make it invalid under Medicare. Wiole life insurance
policies can be used to fund deferred conpensati on plans. However,
in a case such as this, a regul atory agency has excl uded the use of
certain types of policies to fund deferred conpensation plans.
Medi care expressly precludes the use of whole life policies to fund
deferred conpensation plans. For five years, Age submtted cost
reports and rei nbursenent requests for the premuns paid into the
Sel ectex policies, and, for five years, Fiedler approved Reliable’s

cost reports and reinbursenent requests. Had Sel ectex been an

Heal th Agency, Inc., v. Shalala, 34 F.3d 305, 310 (5'" Cir.
1994) .
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i nproper fundi ng nechani smunder Medicare, Reliable would not have
been rei nbursed for the premuns paid into the policies. Because
rei mbursenents were nmade for a plan funded by Sel ectex, Sel ectex
cannot be considered an ordinary whole life policy.

C. Whet her the Reliable Plan is an Unfunded Deferred Conpensati on

Pl an for Executive Level Enployees Exenpting G apion fromthe

Fi duci ary Duties of ERI SA

ERI SA’ s coverage provisions provide that ERI SA shall apply to
any enpl oyee benefit plan with certain enunerated exceptions. A
plan falling within such exceptions is one “which is unfunded
and...maintained by an enployer primarily for the purpose of
provi di ng deferred conpensati on for a sel ect group of managenent or
hi ghly conpensated enpl oyees.” 29 U S . C 81101(a)(1). These
pl ans, also known as “top hat” plans are exenpt from ERI SA s
fiduciary provisions as well as its participation, vesting, and
fundi ng provi sions. See 29 U. S.C. 88 1051(2), 1081(a)(3), and
1101(a) (1) .

In order to establish whether a plan qualifies as a top hat
pl an exenpt from ERI SA's fiduciary duties it must be (1) unfunded
and (2) maintained by an enployer primarily for the purpose of
provi di ng deferred conpensati on for a sel ect group of managenent or

hi ghly conpensated enpl oyees. See Denery v. Extebank Deferred

Conpensation Plan, 216 F.3d 283, 287 (2" Cir. 2000). There is no

doubt that the Reliable Plan was created to provide deferred
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conpensation to high level enployees. The issue renmains whether
the Plan was unfunded. ERI SA does not define what makes a pl an
funded or unfunded for determning qualification in a top hat plan
nor has this Crcuit directly addressed whether a plan is funded
for purposes of exenption fromERI SA's fiduciary provisions.?

The Second Circuit recently addressed the issue in Denery.
Bank officers filed suit against the bank for breach of fiduciary
duty inrelation to a deferred conpensation plan. The issue before
the court was whether the plan was maintained primarily for a
sel ect group of high |level enployees. The plan was found to be a
“top hat” plan, and the court’s discussion on funding 1is
instructive. The Second Crcuit had previously held that a plan
was unfunded in a situation where the benefits were paid “solely
fromthe general assets of the enployer.” 216 F.3d at 287, quoting

Gallione v. Flaherty, 70 F.3d 724, 725 (2™ Cir. 1995). Adopting

a standard set forthin MIller v. Heller, 915 F. Supp. 651 (S.D.N. Y.

1996), the court asked whether the beneficiary could “‘establish,
t hrough the plan docunents, a |legal right any greater than that of
an unsecured creditor to a specific set of funds from which the

enpl oyer is, under the terns of the plan, obligated to pay the

8In Spacek v. The Maritime Association, | L A Pension Plan,
134 F.3d 283, 296 (5'" Cir. 1998), we noted, in dicta, that top
hat plans “are not subject to ERISA s full panoply of
regul ations.”
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def erred conpensati on. Denery, 216 F.3d at 287, quoting MIler at
660. Looking at the plan, the court concluded that it did not give
the plaintiffs any greater legal right to the funds than that
possessed by an unsecured creditor.

The Eighth Crcuit has also addressed the issue. “Funding
inplies the existence of ares separate fromthe ordi nary assets of
the corporation. Al whole |life insurance policies which have a

cash value with premuns paid in part by corporate contributions to

an insurance firmare funded plans.” Dependahl v. Falstaff Brew ng

Corp., 653 F.2d 1208, 1214 (8™ Cr. 1981). | n Dependahl, the
i nsurance policy purchased by the conpany was owned by the
enpl oyee. The Dependahl plan was a whole |ife insurance plan by
which the naned beneficiaries of the participant would receive
annuity incone benefits upon the participant’s death, and the
enpl oyer would recover annual premuns previously paid plus
interest. 1d. at 1213.

In Belsky v. First National Life |Insurance Co., 818 F.2d 661

(8" Cir. 1987), the Eighth Circuit held that a plan funded through
life insurance policies could still be considered unfunded as | ong
as the policies were not separated fromthe general assets of the
conpany. The Belsky court distinguished between funded and
unfunded pl ans by finding that a plan was “funded when benefits are

pai d t hrough a specific insurance policy and unfunded when they are
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paid fromthe enployer’'s general assets.” 818 F.2d at 663. The
Bel sky policy provided retirenment and disability benefits in
addition to death benefits. The policy also specifically provided
that the rights of the executive would be those of an unsecured
creditor. |d. The |language of the Belsky plan explicitly stated
that the policy becane an asset of the bank with no separate res.

The Departnent of Labor (“DOL”), in an advisory opinion, has
al so provi ded gui dance on the issue. Op. Dep’'t Labor 92-13 A ( My
19, 1992). “[Alny determ nation of the ‘unfunded’ status of an
‘excess benefit’ or ‘top hat’ plan of deferred conpensation
requi res an exam nation of the surroundi ng facts and circunst ances,
including the status of the plan under non-ERISA law.” DOL has
i ndi cated that great wei ght shoul d be given to the tax consequences
of such plans. See Op. Dep’t Labor 92-13 A, Mller, 915 F. Supp
651, 659 (holding that a “plan is nore likely than not to be
regarded as unfunded if the beneficiaries under the plan do not
incur tax liability during the year that the contributions to the
pl an are nade.”)

Therefore, in determning whether a plan is “funded” or
“unfunded” under ERISA, a court nust first |ook to the surrounding
facts and circunstances, including the status of the plan under
non- ERI SA | aw. Second, a court should identify whether a policy is

funded by a res separate fromthe general assets of the conpany.
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In so doing, the nere fact that a plan is funded through an
i nsurance policy is not dispositive of a plan’s status as funded or
unfunded for ERI SA purposes.

d apion maintains that the Plan was unfunded while Reliable
asserts that the Plan was funded. Citing the |anguage of the
Plan, Reliable asserts that it has a res separate fromthe assets
of the conpany such that it cannot be consi dered unfunded. Section

3.1 of the Plan provides:

This Plan is intended to be a welfare benefit plan that
provides either a Death Benefit or Separation Benefit
(but not both) to each Participant. Al benefits under
the Pl an shall be provided through the Policy or Policies
sel ected by the Adm ni strator for purchase onthe |life of
each Participant. Each Policy shall be issued to and
held by the Custodian for the purpose of providing
benefits payable under the Plan to the Participant
i nsured under such Policy. Al Enployer Contributions
shal |l be applied to the cost of such Policies, and in no
event shall the enployer be liable for the paynent of
benefits not paid by the Insurer under the Policy(s).
The particulars of +the Policy(s) issued for each
Participant in connection with this Plan shall be
reflected on a schedule to the enrol |l mnent application for
such Parti ci pant.

Reliable is of the opinion that the fact that benefits were funded

and paid through an insurance policy nakes the Plan “funded” for

ERI SA purposes. W disagree. See Denery, 216 F.3d 283(finding a

plan funded with Iife insurance contracts to be unfunded).
Section 3.2 of the Plan states:

For each Plan Year and in |lieu of paynent of additional
conpensation to the Participant, the Enployer shal
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contribute to the applicable Insurer, on behalf of each
Partici pant whose partici pation has not ceased during the
Pl an Year, the anmount required to maintain in effect the
Policy(s) purchased on the life of the Participant for
t he purpose of funding the Plan benefits payable to such
Participant, |less any Plan forfeitures available to
reduce Enpl oyer Contributions. The total contributions
made under this Plan on behalf of a Participant for a
Pl an Year shall not exceed twenty percent (20% of the
Partici pant’s Conpensation for the year. In no event
shall a Participant be required or permtted to nake
contributions to the Plan.

The | anguage of the Plan in addition to the jurisprudence and the
DOL advisory opinion |lead us to the conclusion that the Reliable
Pl an was an unfunded top hat plan and therefore exenpt fromERI SA" s
fiduciary duties.

The policies purchased by Reliable were not owned by the
participants. The only right afforded to the participants under
the Plan was to designate death beneficiaries. Participants did
not make contributions to the Plan. In fact, they were prohibited
fromso doing. See Section 3.2, supra. |In addition, the Plan does
not intend for participants to incur tax liability in conjunction
with the paynent of prem uns.®
D. Whet her Reliable’s Fraud Cains are Preenpted by ERI SA

Even though top hat plans are exenpt from certain ERISA

requi renents, they are not exenpt fromits reporting, disclosure,

°Section 3.3 provides a nechani sm by which the enpl oyer can
request a cash distribution be nade to a participant fromthe
policy in an anount necessary to pay any tax costs incurred as a
result of Reliable s paynent of prem uns.
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adm ni stration, or enforcenent provisions. See 29 U S. C. 88 1021-
1045. Reliable argues that, if a valid plan did exist, the fraud
al l egations are not preenpted because they do not directly “relate
to” the Plan. Reliable argues that Aapion’s liability depends on
whet her it fraudulently induced Reliable to pay prem uns to Union
Central based on Reliable’ s belief, caused by d apion, that Union
Central had expertise in the executive benefit nmarket which was
fal se. @ apion argues that Reliable’s fraud clains are nere
disguises for its breach of fiduciary duty clains. The cl ai ns
concern the creation, operation, and subsequent failure of the Pl an
and are therefore directly “related to” the Plan making it subject
to preenption.

ERI SA expressly “supercede[s] any and all State | aws insofar
as they may now or hereafter relate to any enpl oyee benefit plan.”
29 U S.C § 1144(a). “Astate law ‘relates to’ an enpl oyee benefit

plan "if it has a connection wth or reference to such plan.

Rozzell v. Security Servs., Inc., 38 F.3d 819, 821 (5th G r.1994)

(quoting Shaw v. Delta Air Lines, 463 U S. 85, 96-97 (1983))

ERI SA preenpts a state law claim “if (1) the state law claim
addresses an area of exclusive federal concern, such as the right
to receive benefits under the terns of an ERI SA plan; and (2) the
claim directly affects the relationship between the traditional

ERI SA entities--the enployer, the plan and its fiduciaries, and the
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participants and beneficiaries.” Hubbard v. Blue Cross & Blue

Shield Ass'n, 42 F.3d 942, 945 (5th Cr. 1995). It is “well-

established that the ‘deli berately expansive’ |anguage of [Section
514(a)]...is a signal that it is to be construed extrenely

broadly.” Corcoran v. United Healthcare, Inc., 965 F. 2d 1321, 1328

(5" Cir. 1992)(citations omtted).

Reliable cites Smth v. Texas Children's Hospital, 84 F.3d 152

(5" Gir. 1996), and Hook v. Morrison MIlling Co, 38 F.3d 776 (5'"

Cir. 1994) in support of its position that ERI SA does not preenpt
its fraud clainms. In Smth, we held that preenption did not apply
to the plaintiff’s fraudulent inducenent claimbecause the claim
was not necessarily dependent upon Smth's rights under the ERI SA
pl an. 84 F.3d at 155. Smth alleged that she relinquished her
accrued benefits wth her previous enployer in reliance upon Texas
Children's alleged m srepresentations. Because her clai mwas not
based solely on Texas Children’s denial of benefits, we concl uded
that she could have a claim based on the benefits she lost as a
result of being induced to | eave her forner enployer.

In Hook, we concluded that a plaintiff’s unsafe workpl ace

claim did not relate to her ERISA plan and was therefore not
pr eenpt ed. The plaintiff in Hook was injured in an accident at
wor k, and the ERI SA pl an pai d her nedi cal expenses. Subsequently,

she filed a clai mfor wongful discharge and negli gence agai nst her
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enpl oyer. We consi dered whether “the underlying conduct...[coul d]
be divorced fromits connection to the enployee benefit plan.”

Hook, 38 F.3d at 783, quoting, Christopher v. Mbil al

Corporation, 950 F.2d 1209, 1220 (5th G r.1992). Hook’s cause of

action was based on her allegation that the enployer failed to
maintain a safe workplace, not from a dispute over the
adm nistration of the ERI SA plan or the disbursenent of benefits
t herefrom Hook, 38 F.3d at 783.

The fraud clains asserted by Reliable involve dapion’s
failure to inform Reliable that the Plan was not inplenented in
1992 when Age signed the Trust Agreenent and whether an invalid
fundi ng nechani sm was used. W find this Court’s decision in

Chri st opher nore anal ogous to the present facts than Smth or Hook.

The all egations in Christopher of fraud, negligence, and breach of

contract were based on “Mbil’s anmendnent of an ERI SA-governed
enpl oyee benefit plan and Mbil’s disclosure to its enployees of
the terns of the plan.” 950 F.2d at 1218. W noted that the plan
as it existed prior to the anendnent and the |anguage of the
anendnent would have to be examned in order to adjudicate the
plaintiffs’ clainms. The Court found that such analysis, given the
expansi veness of Section 514(a) warranted preenption. W concl ude
that the sanme reasoning applies to the instant case. The

underlying conduct alleged by Reliable cannot be severed fromits
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connection to the Plan. Therefore, we affirmthe district court’s
determnation that Reliable’ s state | aw cl ains are preenpted.
E. Remai ni ng d ai ns.

1. Costs and Attorneys’ Fees

The district court entered judgnent ordering each party to
bear its own costs. W have taken the position that when a
district court does not award costs to a prevailing party, it nust

gi ve reasons for so doing. Wilters v. Roadway Exp., Inc., 557 F. 2d

521, 526-27 (5" Cir. 1977); See also Schwarz v. Folloder, 767 F.2d

125, 131 (5" Cir. 1985). In light of our reversal on the nerits,
on remand, if the district court concludes not to award costs,
reasons shoul d be given.
2. Costs and Attorneys’ Fees Related to the Taking of Trial
Deposi tions.
During trial, the district court allowed counsel for
G apion to take the testinony of two Union Central enployees via
vi deo conf erence. The effort was unsuccessful due to plaintiff
counsel s | ack of cooperation. The court ordered the depositions
to be taken in person and indicated that the plaintiffs would be
t axed costs and expenses for the depositions. dapion submtted a
cost summary of the taking of the depositions totaling $8, 264. 75.
We affirmthe district court’s decision to tax costs and expenses

against Reliable 1in <conjunction wth the taking of the
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deposi tions. 1°
I11. Conclusion

We conclude that a valid funding nechani sm and plan existed
and that Reliable’ s state law fraud clains are preenpted. W also
conclude that dapion is exenpt from ERISA's fiduciary duties
because the Reliable Plan is an unfunded top hat plan. W
therefore reverse the district court’s determ nation that d apion
was a fiduciary and that it breached its duty to Reliable. W also
reverse and remand the district court’s decision not to award

attorney’ s fees and costs in a manner consistent with this opinion.

YReliable argues that it was forced to pay d apion for
items which are not conpensable by statute or the Federal Rules.
We disagree. The record clearly indicates that Reliable forced
t he added expense of taking trial depositions after agreeing to a
vi deo exam nation during trial. Wile not all the itens listed
by Gapion in submtting its costs in conjunction with the
deposition are taxable under Title 28 U S. C. 81920, they were
nonet hel ess appropriate and within the court’s discretion on
al ternative grounds.
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