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EDITH H JONES, G rcuit Judge:

Like an earlier appeal, Heaton v. Mnogram Credit Card

Bank of Georgia, 231 F.3d 994 (5'" Cir. 2000), this appeal is from

an order remanding this case to state court for |lack of subject
matter jurisdiction. The main issues in this appeal are
(1) whether appellate jurisdiction exists to review the district

court’s refusal to allowthe Federal Deposit |nsurance Corporation



(FDIC) to intervene as of right in the action; (2) if so, whether
the district court erred in denying intervention; (3) whether this
court has jurisdictiontoreviewthe district court’s remand order;
and (4) if so, whether the district court erred in remanding.
Because of the inportant role that the FDI C plays in enforcing
federal banking laws, as evidenced by its broad jurisdictional
statute, we answer all four of these questions in the affirmative
and reverse the district court’s orders denying the intervention
nmotion as noot and remanding to state court.

BACKGROUND

Patricia Heaton brought a class action suit against
Monogram Credit Card Bank of Georgia in Louisiana state court
alleging violations of state usury | aws. Mnogramrenoved the case
to federal district court on the ground that Heaton’s cl ai ns under
Louisiana law were conpletely preenpted by section 27 of the
Federal Deposit Insurance Act (FDIA), 12 U S. C § 1831d. That
provi sion authorizes federally insured "State banks" to charge
certain interest rates and fees and preenpts state laws to the
contrary. 12 U S.C § 1831d(a); Heaton, 231 F.3d at 995-96.
According to the FDIC, Monogram is “engaged in the business of
receiving deposits” and is thus a “State bank” pursuant to
8§ 1813(a)(2) of the sane statute. If Heaton’'s clains were
conpletely preenpted, the district court had federal question

jurisdiction over the clains and the case as pled. See, e.qg., Hart




v. Bayer Corp., 199 F.3d 239, 244 (5" Cr. 2000); Mdelland v.

G onwal dt, 155 F.3d 507, 512 & n. 12, 516-17 (5'" Gir. 1998); Krispin

v. May Dep't Stores Co., 218 F.3d 919, 922 (8th Cir. 2000).1

Heaton noved to remand, but her notion was initially
denied. The case was assigned to another district judge. Heaton
anended her conplaint to add a clai munder the Truth in Lendi ng Act
(TILA), 15 U S. C. 88 1601-1667f. Later, she sought reconsideration
of the court’s denial of her notion to remand (and noved to di sm ss
the TILAclaim. The FDIC attenpted to intervene in the case as a
party defendant either as of right or perm ssively pursuant to Fed.
R Cv. P. 24(a) or (b). On the day the FDIC s notion was fil ed,
the district court remanded for |ack of jurisdiction and di sm ssed
the TILA claim Two days later, a nmagistrate judge denied the
FDIC s intervention notion as noot.

Monogr am appeal ed the remand order to this court, and

the FDIC participated in the appeal as an am cus curi ae. Thi s

court held that it |lacked jurisdiction over Monogram s appeal of
the remand order, but reinstated Heaton’s TI LA claim hol di ng that
once the district court remanded the case, it lacked jurisdiction

to dismss the claim Heaton, 231 F.3d at 1000 & n.6. This court

1 The provisions of 8§ 1831d are quite simlar to certain provisions of
the National Bank Act, 12 U.S.C. 88 85 and 86. The courts of appeals are divided
as to whether 88 85 and 86 conpletely preenpt state-law usury clainms against a
national bank so as to confer federal subject-matter jurisdiction over such
claims. Conpare Anderson v. H & RBlock, Inc., 287 F.3d 1038 (11t" Cir. 2002),
with Krispin, 218 F.3d at 922 (citing M_Nahas & Co. v. First Nat'l Bank of Hot

Springs, 930 F.2d 608, 611 (8th Gir. 1991)).




acknow edged that because of its reinstatenent of the TILA claim
“Monogram may file another petition for renoval based on the TILA
claimonce this case is returned to state court.” 1d. at 1000 n. 6.

Wthin a day of this court’s decision, Mnogram again
renoved the case to federal court, and the FDIC immedi ately filed
a second notion to intervene. Unbeknownst to Monogram and the
FDI C, however, Heaton had al ready obtai ned an ex parte state court
order dism ssing her TILA claim Consequently, Heaton noved to
remand; the district court conplied, stating that it |[|acked
jurisdiction. The court rejected Monograni s conpl ete preenption
argunent for federal jurisdiction, concluding that Monogramwas not
“engaged i n the business of receiving deposits” and thus was not a
“State bank” within the neaning of § 1813(a)(2). In its order
remandi ng the case, the court stated that it was di sm ssing as noot
the FDIC s notion to intervene. The FDI C has appeal ed.

Dl SCUSSI ON

That the FDI C rat her than Monogramhas appeal ed nakes al |
the difference on this second run-through. 1In the first instance,
the effective denial of the FDICs notion to intervene may be
reviewed by this court notw thstanding the remand order according

to City of Waco v. United States Fid. & GQuar. Co., 293 U. S. 140, 55

S.C. 6 (1934). The district court erred in refusing to allowthe
FDIC to intervene as of right. And while a remand order based on

| ack of jurisdiction cannot normally be appealed from 28 U S.C. §



1447(d), the FDIC is granted a statutory exenption from that
provi sion under the circunstances applicable here. 12 U.S.C. 8§
1819(b)(2)(CO). Finally, the remand order was wong because the
FDIC was entitled to intervene in the case, conferring instant
federal subject matter jurisdiction under the broad rubric of 12
US C 8 1819(b)(2)(A) (“all suits of a civil nature at common | aw
or in equity to which the Corporation, in any capacity, is a party
shal | be deened to arise under the laws of the United States”).
| .

Under the Gty of WAco rule, “we may revi ew any aspect of

a judgnent containing a remand order that is ‘distinct and

separable from the remand proper even if this court |acks

jurisdiction to review the remand order. First Nat’| Bank v.

Genina Marine Servs., Inc., 136 F.3d 391, 394 (5" Cr. 1998)

(citation omtted). See Arnold v. State Farm Fire and Cas. Co.,

277 F.3d 772, 776-77 (5'" Cir. 2001). According to Gty of Waco,

certain “separable” orders that (1) logically precede a renmand
order and (2) are conclusive, in the sense of being functionally
unrevi ewable in state courts, can be reviewed on appeal even when
t he remand order cannot be. Arnold, 277 F.3d at 776. These orders
must al so be i ndependently reviewabl e by neans of devices such as
the collateral order doctrine. 1d. Because the district court’s
denial of the intervention notion satisfies these requirenents, it

is reviewabl e under Gty of WAco.




First, the denial of intervention preceded the district
court’s remand decision in logic and in fact. The remand deci sion
was necessarily predicated on the court’s refusal to consider the
jurisdictional significance of the notion to intervene. Thi s

court’s decisionin FEDICv. Loyd, 955 F.2d 316 (5" Cir. 1992), had

been cited to the district court to denonstrate that it had subject
matter jurisdiction over Heaton’s case under 12 U S C
§ 1819(b)(2)(A) as soon as the FDICfiled its notion to intervene.?
Mor eover, during a hearing on the remand and i ntervention notions,
the district court acknow edged that the two questions were
conceptually intertwined;® the court also observed that Heaton's
nmotion to remand woul d becone noot if the court granted the FDIC s

intervention notion first. The court went on to make clear that it

2 See also Farina v. Mssion Inv. Trust, 615 F.2d 1068, 1075 (5'" Gir.
1980) (regardl ess of whether district court had (a) treated FDIC s notion to
renmove case to federal court as nmotion to intervene and granted it or (b) added
FDIC on its own notion as party to case pursuant to Fed. R Cv. P. 21, § 1819
conferred subject matter jurisdictionon court because FDI C “was properly a party
to the suit at the tine of final judgnent”).

8 As a general rule, “[a]ln existing suit wthin the court's
jurisdiction is a prerequisite of an intervention, which is an ancillary
proceeding in an already instituted suit or action by which a third person is
permitted to make hinself a party, either joining the plaintiff in claimng what
i s sought by the conplaint, or uniting with the defendant in resisting the clains
of the plaintiff, or denmandi ng sonething adversely to both of them” Kendrick
v. Kendrick, 16 F.2d 744, 745 (5'" Cr. 1926). It is a different matter,
however, when the i ssue of the propriety of interventionis intertwi ned with that
of subject matter jurisdiction. See Ceres Gulf v. Cooper, 957 F.2d 1199, 1202
n.7 (5" Gir. 1992) (electing to address i ntervention i ssue before subject matter
jurisdictionin case where rights and rol e of intervenor were “inextricably tied”
to jurisdiction).




did not favor the intervention notion on the nmerits.* In these
circunstances, the court’s action effectively denied the notion to
intervene in a way that preceded its decision on jurisdiction both
inlogic and in fact.?®

Second, the denial of intervention was conclusive. Qur
precedent holds that decisions on joinder of a party are

“separable” -- and, therefore, conclusive -- for Gty for Wico

pur poses. © A decision on the propriety of intervention is
i ndi stingui shable froma joinder decision for these purposes.
Finally, the denial of intervention was an appeal able

collateral order. Edwards v. Gty of Houston, 78 F.3d 983, 992 (5t

Cr. 1996) (en banc); Sierra CQub v. Gty of San Antonio, 115 F. 3d

4 Any such consi derations cannot affect the FDIC s right, granted by

Congress, to invoke the jurisdiction of federal courts. A district court “has
no discretionary authority to renmand a case over which it has subject matter
jurisdiction.” Buchner v. FDIC, 981 F.2d 816, 817 (5'" Gr. 1993). Cf. Bank
One, N.A v. Boyd, 288 F.3d 181, 184 (5'™" Cir. 2002) (“The federal courts have
a virtually unflagging obligation to exercise the jurisdiction conferred upon
them”) (citing Colorado River Water Conservation Dist. v. United States, 424

U S. 800, 817, 96 S.Qt. 1236, 1246 (1976)).

5 See Anericans United for Separation of Church and State v. Gty of
Grand Rapids, 922 F.2d 303, 305-06 (6'" Cir. 1990) (where district judge del ayed
hearing on notion for intervention until date by which prospective intervenor’s
interest woul d have disappeared, delay was practical equivalent to denial of
notion); Toronto-Dom nion Bank v. Cent. Nat’'|l Bank & Trust Co., 753 F.2d 66, 68
(8" Cir. 1985) (“failure to rule on a notion to intervene can be interpreted as
an inplicit denial”).

6 Arnold, 277 F.3d at 776 (citing Dol eac ex rel. Doleac v. M chal son,
264 F.3d 470, 489 (5" Cir. 2001)); Doleac, 264 F.3d at 485-86, 489 (where
consi deration of (a) whether to allow anendnent adding a party and (b) whether
to remand for lack of subject matter jurisdiction was “sinultaneous and
intertwi ned,” binding precedent requires conclusion that issues are separable
under Gty of WAco).




311, 313 (5" Cr. 1997). In sum the denial is reviewable on
appeal .
.

The district court erred on the nerits in refusing to
allowthe FDICto intervene. Adistrict court’s denial of a notion
tointervene as a matter of right is reviewed de novo, except that
the abuse of discretion test is applied to the court’s ruling on
timeliness of the prospective intervenor’s application. John Doe

No. 1 v. dickman, 256 F.3d 371, 375 (5'" Gr. 2001); Sierra Cub

v. City of San Antonio, 115 F.3d at 314; Edwards, 78 F.3d at 995,

999-1000. Although the district court issued no witten findings
on the propriety of the FDICs intervention, it nade oral
statenents that seem to bear on the tineliness issue. Assum ng
arguendo that this aspect of the court’s decision is reviewed for
abuse of discretion, we hold that the court abused its discretion.

Intervention as of right under Rule 24(a)(2) is based on
“four requirenents: (1) the applicant nust file a tinely
application; (2) the applicant nmust claim an interest in the
subject matter of the action; (3) the applicant nust show that
di sposition of the action may inpair or inpede the applicant's
ability to protect that interest; and (4) the applicant's interest
must not be adequately represented by existing parties to the

litigation.” United States v. Franklin Parish Sch. Bd., 47 F.3d

755, 756 (5'" Gir. 1995). "Federal courts should allowintervention



where no one would be hurt and the greater justice could be

attained." John Doe No. 1, 256 F.3d at 375 (citation omtted). 1In

this case, the FDIC s application for intervention satisfies all
four requirenments of Rule 24(a)(2). Edwards, 78 F.3d at 999.7

1. Tineliness. “The requirenent of tineliness is not a

tool of retribution to punish the tardy woul d-be intervenor, but
rather a guard against prejudicing the original parties by the

failure to apply sooner.” Sierra Cub v. Espy, 18 F. 3d 1202, 1205

(5th CGr. 1994). This court considers four factors in determ ning
whet her a notion to intervene was tinely: (1) the length of tine
during which the woul d-be intervenor actually knew or reasonably
shoul d have known of its interest in the case before it sought to
intervene; (2) the prejudice that existing parties to the
litigation may suffer as a result of the would-be intervenor's
failure to apply for intervention as soon as it knew or reasonably
shoul d have known of its interest in the case; (3) the prejudice
that the woul d-be intervenor may suffer if intervention is denied,
and (4) whether unusual circunstances mlitate for or against a

determ nation that the application is tinely. There are no

! When a district court has erred in denying a notion for intervention

as a matter of right, we nay reverse the denial without remanding for further
proceedings in the district court concerning the propriety of intervention. John
Doe No. 1, 256 F.3d at 381; Anericans United for Separation of Church and State
v. Gty of Grand Rapids, 922 F.2d 303, 305-06 (6'" Cir. 1990). Conpare Baker v.
Wade, 769 F.2d 289, 291-92 (5'" Cir. 1985) (en banc) (this court has power to
allowintervention); Suprene Beef Processors, Inc. v. USDA, 275 F. 3d 432, 437- 38,
443 (5" Cir. 2001).




absolute neasures of tineliness; it is determined from all the

ci rcunst ances. ld.; Edwards, 78 F.3d at 1000.

The first tineliness factor favors the FDIC. The FDIC s
second notion to intervene was filed tw business days after this
court’s decision in the first appeal and one business day after
Monogram renoved the case to federal court.® The FDIC did not act
in an untinely fashion when it noved to intervene to protect its
various interests.?®

Heaton points out that the FDIC did not join in
Monogram s appeal from the district court’s first remand order
And rather than appeal fromthe district court’s dismssal of its
first intervention request as noot, the FDIC participated in the

first appeal in this case only as an am cus curiae. These facts do

not preclude the FDIC from seeking intervention after the second

8 As for the FDIC s first notion to intervene, it was fil ed about six

weeks after Heaton noved for reconsideration of the district court’s initial
denial of her notion to remand and two weeks after the district court heard
argunment on the notion, at which tine the district court expressed a willingness
to grant Heaton's reconsideration notion and remand. The district court had
initially denied Heaton’s notion to remand and, in particul ar, had concl uded t hat
Monogramwas a “State bank” under the FDI A, endorsing the FDIC s reading of the
statute. The FDIC reasonably could have believed until at |least the filing of
Heaton’s reconsideration notion that the case was likely to remain in federa
court; that the court was likely to continue to agree with its construction of
the FDIA; and thus that intervention was not necessary.

9 Edwards, 78 F.3d at 1000-01 (|l apses of as nuch as five nonths not
unreasonable) (citing cases); Ozee v. Am Council on Gft Annuities, Inc., 110
F.3d 1082, 1095-96 (5'" Cir. 1997) (date when prospective intervenor becane aware
of “immedi ate danger to his interests” is relevant to tineliness determ nation),
vacated on other grounds sub nom Am Bible Soc. v. Richie, 522 U. S. 1011, 118
S.C. 596 (1997), renanded to 143 F.3d 937, 941-42 & 941 n.7 (5" Cr. 1998)
(reversing order denying attorney general’s notion to intervene as of right and
granting notion; citing original vacated opinion in so doing); Diaz v. Southern
Drilling Corp., 427 F.2d 1118, 1125-26 (5'" Gr. 1970).

10



remand. The district court had not clained that it was deciding
the nerits of the FDIC s first notion to intervene; at the very
| east, the FDI C reasonably could have believed that there was no
decision on this notion fromwhich the FDI C coul d appeal and that
for this reason it was not a party when the district court renmanded

the first time. Cf. Sierra Qub v. Espy, 18 F. 3d at 1206 (“Courts

shoul d discourage premature intervention that wastes judicial
resources.”). The FDIC took pronpt action to intervene in the
district court both before and after the first appeal . Its second
i ntervention notion was not untinely.

As for the second factor, “prejudice nust be neasured by
the delay in seeking intervention, not the inconvenience to the
existing parties of allowng the intervenor to participate in the

litigation.” Sierra CQub v. Espy, 18 F. 3d at 1206. |In this case,

Heaton has identified, and we are aware of, no prejudice to her
that could have resulted fromthe insignificant delay by the FD C

in seeking intervention. John Doe No. 1, 256 F.3d at 378; Ass’n of

Prof’l Flight Attendants v. G bbs, 804 F.2d 318, 321 (5'" Cir.

1986) .
The third tineliness factor also favors the FD C To
deny intervention would deprive the FDIC of the opportunity to

exercise “the legal rights associated with formal intervention

10 W note parenthetically that the FDI C sought to intervene in the case

in state court after the second remand, but that its noti on was deni ed.

11



nanely the briefing of issues, presentation of evidence, and

ability to appeal.” Edwards, 78 F.3d at 1003 (quoting Sierra C ub

v. Espy, 18 F.3d at 1207). As a substantive matter, an adverse
ruling in this litigation could significantly affect not only the
validity of the FDIC s decision to extend deposit insurance to
Monogrambut its ability to regulate the federal deposit insurance
systemas a whole. It cannot be assuned that the existing parties
to the litigation would protect the FDICs and the public's
interest as to these matters. Ozee, 110 F. 3d at 1096.

As for the fourth and final tineliness factor, no unusual
circunstances bearing on tineliness have been brought to our

attention. Conpare Sierra Cub v. Espy, 18 F.3d at 1207. The

district court abused its discretion in finding the FDC's
intervention untinely.

2. Interest of applicant. The FDIC s interests in this

litigation are substantial. O course, the FDIC has an interest in
defending its decision to grant deposit insurance to Monogram a
decision drawn directly into question by Heaton’s contention that

Monogramis not a “State bank” for purposes of the FDIA. ! But the

1 As a statutory “State bank,” Monogramis deened eligible for deposit

i nsurance and subj ect to the schene of regul atory requirenments that apply to such
entities. See Howell E. Jackson, Regulation in a Miltisectored Financial
Services Industry: An Exploratory Essay, 77 Wash. U. L.Q 319, 364-65 & 364 n. 103
(1999) (under 12 U S.C. § 1813, FD C insurance, and attendant regulatory
obligations, is potentially available to "depository institutions,” including
“State banks”); Meriden Trust and Safe Deposit Co. v. FDIC, 62 F.3d 449, 452-53
(2d Cir. 1995) (because financial institution was “State bank” under 12 U S.C
§ 1813(c)(2), it was “insured depository institution” subject to cross-guarantee
liability under 12 U.S.C. § 1815(e)).

12



FDIC also has a broader interest in protecting the proper and
consi stent application of the Congressionally designed framework to
ensure the safety and integrity of the federal deposit insurance
system In this case, the FDIC has argued both that the district
court’s interpretation of 12 U . S.C. 8§ 1831d is wong on the nerits
and that the district court |acked the power even to apply this
provi si on by deci di ng whether a particular financial institutionis
a “State bank” under § 1831d. Taken together, these interests nore

than suffice to neet the requirenent of Rule 24. See Sierra dub

v. Gty of San Antonio, 115 F.3d at 315 (intervention as of right

granted to state of Texas to protect state’'s interests in

environnental lawsuit); see also Ceres GQulf, supra fn3 (allow ng

intervention as of right to Director, ONCP, to protect
adm ni strative schene). !?

3. VWhet her disposition of the action mght inpair or

i npede applicant’s ability to protect its interest. “[T]he stare

decisis effect of an adverse judgnent constitutes a sufficient

inpai rment to conpel intervention.” Sierra Cub v. dicknman, 82

F.3d 106, 109-10 (5'" Cr. 1996) (per curiam (citing Sierra Cub

v. Espy, 18 F.3d at 1207). The district court’s ruling

interpreting the FDI A for purposes of its renoval jurisdictionwll

12 FDI C appeal ed only the denial of intervention as of right, Fed. R

Cv. P. 24(a). Based on this court’s above-cited casel aw, we need not address
the application of pernissive intervention, Rule 24(b).

13



undoubt edly, unless changed, be relied upon as a precedent in
future actions involving the FDIC. dicknman, 82 F.3d at 110.

4. VWhet her exi sting parties adequat el vy pr ot ect

applicant’s interest. The district court thought, incorrectly,

that intervention was unnecessary because the FDIC and Mbonogram
agreed on the nerits of the substantive issues to be litigated. An
applicant for intervention, however, has only a mnimal burden as
to inadequate representation. All  he needs to show is that
representation by the existing parties nmay be i nadequate. Edwards,

78 F.3d at 1005; Suprene Beef Processors, Inc. v. USDA, 275 F. 3d

432, 437-38 (5'" Gir. 2001). Government agencies such as the FDI C
must represent the public interest, not just the economc interests
of one industry. That the FDIC s interests and Mnogranm s nmay
diverge in the future, even though, at this nonent, they appear to
share common ground, is enough to neet the FDIC s burden on this
i ssue. 13

The FDI C was, for all these reasons, clearly entitled to
i ntervene here.

L1,
Because the FDIC was entitled to intervene, it 1is

entitled to appeal the remand order in this case under 12 U S. C

13 See Sierra Qub v. Gty of San Antonio, 115 F.3d at 315 (“axi omatic”
that interests of persons punping water fromaquifer, including local cities and
governnent entities, would diverge fromthose of various state agencies and of
state qua state and as parens patriae); Ozee, 110 F.3d at 1096.

14



§ 1819(b)(2)(C), which provides that the FDI C “may appeal any order
of remand entered by any United States district court.” Thi s
provi sion creates an exception to 28 U S C 8§ 1447(d)’s bar on

appel l ate review of remand orders. Diaz v. McAllen State Bank, 975

F.2d 1145, 1147 (5" Cir. 1992). 1In cases where the FDI C has becone
a party, we have already heard appeal s under § 1819(b)(2)(C where
the district court remanded for |ack of subject matter jurisdiction
on the ground that the FDIC had not articulated a convincing
interest inthe litigation or was not properly a party before the

district court. See NCNB Tex. Nat'l Bank v. Fennell, 942 F. 2d 934,

935-36 & 935 n.2 (5" Cir. 1991) (reversing remand order, hol ding
that the FDIC was a party properly before district court); Pernie

Bailey Drilling Co. v. FDIC, 905 F.2d 78, 79-80 (5'" Gir. 1990) (per

curianm) (sane). Likewise, this court has jurisdiction to review

t he remand order.

14 It is unnecessary to decide to what extent the “expansive | anguage”
of § 1819(b)(2)(C), Hellon & Assocs., Inc. v. Phoenix Resort Corp., 958 F.2d 295,
298 (9" Cir. 1992) (construing identical “any order of remand” |anguage in
statute securing broad renoval rights to Resol ution Trust Corporation (RTC)), may
allowthe FDIC to appeal remand orders in cases to which it has no party status
and is not entitled to party status. Conpare In re Resolution Trust Corp., 888
F.2d 57, 59 (8" Gr. 1989) (in provision allowi ng appeal by RTC of renmand
orders, “[o]bviously ‘“any’ cannot extend to orders renmanding cases renoved by
whol |y unrel ated parties”), dism ssed as nbot on reh’g on other grounds sub nom
Ward v. Resolution Trust Corp., 901 F.2d 694 (8" Gr. 1990) (per curiam.

15



| V.

Finally, the district court erred in ordering remand for
| ack of subject matter jurisdiction. 12 U.S.C. 8§ 1819(b)(2) (A
provides that, with exceptions not relevant to this case, “all
suits of a civil nature at conmmon law or in equity to which the
Corporation, in any capacity, is a party shall be deened to arise
under the laws of the United States.” “The statute indicates that
where the FDIC is a party, federal question jurisdiction exists,
except with respect to certain state | aw cl ai ns where the FDI C was
appointed receiver by the exclusive appointnent of state

authorities.” Pernie Bailey Drilling Co., 905 F.2d at 80. As the

district court acknow edged, allowing the FDICto intervene in this
case woul d have nooted Heaton’s notion to remand. Because the FDI C
is entitled to intervene in this case, it is a party for the
pur poses of § 1819(b)(2)(A), which conferred i nstant subject matter
jurisdiction over the case.

Under FDICv. Loyd, 955 F.2d 316 (5'" Gir. 1992), the FDIC

becane a “party,” for purposes of 8§ 1819(b)(2)(A), as soon as it
filedits notion to intervene. |In Loyd, the only basis for federal
jurisdiction was the FDIC s status as a party for purposes of
8§ 1819(b)(2)(A); and this court held that the FDIC initially
attained such status when it filed its notionto intervene in state
court. 955 F.2d at 327, 329. Loyd and other decisions allow ng

the FDICnore latitude than other litigants require sone connection

16



bet ween the FDI C and the underlying action in order for the FDICto
have party status for the purpose of renbving a case.! Although
Loyd, technically, interpreted “party” in 8 1819(b)(2)(A) for

pur poses of gauging the tineliness of FDIC s subsequent renoval of

a case from state to federal court, it wold seem that Loyd's
definition of “party” -- applying that status whenever FDI C noves
to intervene -- should also apply to FDIC s notion to intervene in

federal court. This uniforminterpretation conports with the broad
jurisdictional grant in 8§ 1819(b)(2)(A).

It m ght be argued that Loyd is distinguishable because
the FDIC s stake inthis litigation differs significantly fromits
stake in Loyd. Here the FDI C does not seek to participate in its
capacity as receiver or insurer of a failed bank. | nstead, it
seeks tointervene to protect its nore general interest in ensuring
the correct interpretation of a statute that inplicates the
stability and consistency of the FDIC s regi ne of bank regul ati on.
This, however, is theultimate interest intended to be furthered by
the broad grant of jurisdiction, renoval rights, and appeal rights

in 8§ 1819(b)(2). But that is not all. The FDIC s role as insurer

15 “IWe have never suggested that the FDI C has sone cogni zabl e status

as a party in the state court case unless the FDI C has had at | east some cont act
with the state court action. O, stated another way, we have never suggested
that the FDIC was a cognizable [28 U . S.C.] 8 1446 party in the state court case
in the absence of sone appearance by the FDICin that proceeding.” |d. at 326-27
(footnote onmitted). See id. at 328 (“sonme party-status of the renoving party is
critical”). Conpare Bank One Texas Nat'|l Ass'n v. Morrison, 26 F.3d 544, 547
(5" Cir. 1994) (per curianm (stating concern that “federal jurisdiction should
not be manipul ated by the FDIC s sinple intervention in a given case”).

17



of bank deposits is imediately relevant to the FDIC s stake in
this litigation. If it proves correct that Mnogram is not a
“State bank” within the neaning of 12 U.S. C. 8§ 1831d (a question we
do not decide in this appeal), then the validity of the FDIC s
extensi on of deposit insurance to certain deposits at Monogramis
called into question. The possible effect on the FDC s
obligations and rights as insurer of these deposits, coupled with
the effects onthe FDIC s regul atory interests, reassure us that as
in Loyd, the FDIC s attenpt to intervene conferred on it sufficient
“party” status to bring this case within the federal court’s
jurisdiction under § 1819(b)(2)(A).
V.

The FDI C seeks rulings on the anenability to judicial
review of its decision that Monogram was “engaged in the business
of receiving deposits” within the neaning of the FD A and,
alternatively, on the nerits of this regul atory decision. W need
not resolve these questions in order to grant the FDIC the relief
that it has requested in this appeal. Instead, we hold that the
district court erred inrefusing to allowthe FDICto intervene in
the case and in holding that it |acked jurisdiction. On renand,

the district court nmust allow the FDIC to i ntervene. See Sierra

Club v. City of San Antoni o, 115 F.3d at 315.
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For these reasons, the denial of intervention and the
remand order are REVERSED and the case is REMANDED f or proceedi ngs
consistent with this opinion.

REVERSED and REMANDED.
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