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No. 01-30032

CHRI STOPHER GUI LLORY,
Petitioner - Appellant,
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Loui siana State Penitentiary,
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Appeal fromthe United States District Court
For the Western District of Louisiana

August 26, 2002

Bef ore H G3 NBOTHAM JONES, and BARKSDALE, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Christopher Q@uillory was convicted in Louisiana of three
counts of first degree nmurder. |In this federal habeas petition he
attacks the process for selecting the foreperson of the grand jury
that indicted himin Cal casieu Parish. The system of selection
that Quillory conplains of here was at issue in Canpbell v.

Loui siana®! in 1998, discontinued the next year by an anendnent to
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the state crimnal code and condemmed in State of Louisiana v.
Ri cky Langley,? in reliance upon Canpbell.

The contention is that before the change in the crimnal code,
the judge presiding over the grand jury sel ected a foreperson from
the general venire sumoned for grand jury service and not from
t hose randomly chosen for service fromthat venire. The argunent
continues that this ungui ded discretion, left to presiding judges,
formerly white males, had produced a historical pattern of
selecting white mal es over bl acks and females sufficient to create
a prima facie case of both racial and gender-based di scrimnation.

Both the state courts of Louisiana and the federal district
court refused Guillory s request for relief. The United States
District Court concluded after conducting an evidentiary hearing
that the state had overcone Qiillory’'s prima facie case of
discrimnatory selection with the testinony of the state tria
judge who selected the foreperson in his case. It then issued a
certificate of appealibility limted to “whether the indictnent
shoul d have been quashed due to discrimnation in the selection of
the Gand Jury foreman”.

I

Quillory was indicted on May 6, 1993, on three counts of

murder and found guilty by a jury on My 10, 1996. He was

sentenced to three life terms. The Third Grcuit Court of Appeals

2 813 So.2d 356 (La. 2002).



affirmed his conviction and sentence on March 11, 1998, and the
Suprene Court of Louisiana denied certiorari on OQctober 9, 1998, in
an unpubl i shed opi nion. On direct appeal Quillory raised 20 points
of error, including in one assignnent that the indictnent should
have been quashed because there was racial and sexual
discrimnation in the selection of the foreperson of the grand jury
in Cal casieu Parish. The state court of appeals rejected this
contention, finding that GQuillory had failed to make a prina facie
case. It faulted the absence of a statistical conparison of the
race and sex of the selected foreperson with the venire fromwhich
they were drawn, applying State v. Young' s® teaching that draw ng
a proportion with general population figures was not neani ngful .

Quillory then filed on Cctober 8, 1999, a federal petition for
writ of habeas corpus under 28 U S. C. 2254, the petition now before
us. He asserted eleven clains, but only the claim that the
sel ection of the foreperson was tainted by discrimnation renmains.

I

A federal nmagistrate judge, after reviewng affidavits
submtted by the parties at his direction, conducted an evidentiary
hearing. Q@iillory’ s counsel had devel oped an extensive study of
the patterns of selection of forepersons of grand juries in
Cal casi eu Parish, as counsel in the Langley case. By agreenent of

counsel, this study, as well as the testinony of Dr. Joel Devine

3 569 So. 2d 570 (La. App. 1 Cir. 1990), writ denied, 575 So.2d 386 (La. 1991).
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who testified in Langley as an expert in statistics, was admtted
before the magistrate. The state relied upon the testinony of
Judge WIlford Carter, the presiding judge who selected the
foreperson, and Dr. Nola MDaniel, the state’'s expert in
statistics.

The state did not contend that census figures could not serve
as a base in establishing a prinma facie case of discrimnation
Rather, its strategy was to accept that a prima facie case was
establ i shed by the sane record devel oped in Langley and then carry
the burden of responding to it.* |In short, events in this case
overran the limted circunstances under which a federal court can
grant an evidentiary hearing in federal habeas review of a state

conviction.® Qur question is then whether the finding of no

* Thiswas no oversight or abandonment of the state trial judge in this case. It was rather
a shift responsive to Campbell v. Louisiana, in which the Supreme Court found that a white
defendant had standing to complain of the selection processin Calsiesu Parish. Justice Kennedy’s
opinion for the court shed light on the proof required, as well as the issue of standing. It bears
mention that while the Supreme Court of Louisiana had disagreed with the trial court’s conclusion
in Langley that discrimination had been shown, it granted rehearing in November of 1998 and
returned the case to the state trial court to conduct an evidentiary hearing to determine if there
was intentional discrimination in the selection of grand jury foreperson in Calsiesu Parish. On
remand, discrimination was found and the Supreme Court of Louisiana has since affirmed that
decision. Supraat n. 2.

®> Under AEDPA, a determination of afactual issue made by a state court is presumed to
be correct, unless rebutted by clear and convincing evidence. See 28 U.S.C. § 2254 (e)(1).
Requests for an evidentiary hearing are restricted to the narrow exceptions of 28 U.S.C. § 2254
(e)(2), which permit a petitioner to request an evidentiary hearing only where a) the claim relied
on anew rule of constitutional law or afactual predicate that could not have been previously
discovered through the exercise of due diligence and b) the facts underlying the claim would be
sufficient to establish by clear and convincing evidence that but for constitutional error, no
reasonabl e factfinder would have found the applicant guilty of the underlying offense. See 28
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intentional discrimnation by the nmagistrate judge was clearly
erroneous.
1]

The state first contends that the historical record of the
appoi nting process is not relevant when the trial judge who nade
t he appoi ntnent at issue explains why the selection was nade. W
agree in part. But the argunent m sses the point that it was the
practice of requiring the presiding judge to select a foreperson
fromthe venire and not fromrandomy sel ected nenbers of the grand
jury that opened the door to discrimnation. And a sinple denial
that race or sex had nothing to do with a selection that followed
this selection practice, in the face of the statistically
established prima facie case it produced, is not adequate.® This
does not nean that the selecting judge cannot offer objective and
nondi scrimnatory reasons for the selection which, if found to be
credible by the trier of fact, wll defeat the prima facie case.
But that very prima facie case places the burden of offering such
expl anations upon the official.

The state’s related argunent is that since Judge Carter was
bl ack, a new judge nmaking his first selection, and at the tine of

the federal hearing had only nmade three selections, there was an

U.S.C. § 2254 (e)(2). Given the state’ s tactical decisions, the magistrate judge did not address
these provisions.

® Alexander v. Louisiana, 405 U.S. 625, 632 (1972).
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i nadequate basis for inferring discrimnation. This ignores the
force of the prima facie case created by the unchal | enged evi dence
of the historical record that this system produced: the burden is
now upon the state to offer nondiscrimnatory reasons. Judge
Carter’s short tenure as a judge at the tinme of the now contested
selection, his first, and atotal of only three selections will not
al one support an inference of intentional discrimnation. That is
plainly so, as Dr. MDani el observed, but that reality also cuts
against the state’'s efforts to draw upon it in defense. So we
return to our required inquiry of whether the state has offered
credited evidence of nondiscrimnatory purpose.
|V

W review findings of fact by the standard of clearly
erroneous and questions of |aw de novo. The nagi strate judge nade
findings regarding the question that controls this case, whether
there was intentional discrimnation. This finding of fact in the
context of this case a fortiori overcones the prim facie case.
There is no l|legal question here regarding the structure or
mechani cs of the prima facie case and the state’ s burden of proof.
We have only a pure question of fact, and we review only for clear
error.” W start with the findings of fact that wunderpin the

finding of no intentional discrimnation.

" Pullman-Sandard v. Swint, 456 U.S. 273, 287-88 (1982).
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Judge Carter testified that his primary aimin selecting a
foreperson was to choose a person “who would be fair and
i ndependent” and “not necessarily go along” with the governnent.
He denied that race or gender was a factor in his selection of
Edwn Eisen, a white male admnistrator at MNeese State
University, to be foreperson of the grand jury that indicted
Quillory. He explained that as an alummus of the University, he
knew Ei sen and was famliar with his education and reputation for
not being “a go along person”. This, he said, was inportant
because he wanted a person who would stand up to the district
attorney. At the sane tinme, Judge Carter nade plain that “to sone
extent” wonmen and minorities should be gi ven sone preference, given
their historic under-representation.

If this were the sum of Judge Carter’s testinony, it would
of fer strong support to the finding by the nagistrate judge of no
discrimnation. The conplicationinthis otherw se strai ghtforward
case rises fromadditional coments he nmade, |argely vol unteered.
On the matter of race, Judge Carter expressed his concern that
bl acks would tend to go along with the district attorney. On the
matter of gender, while expressing no reservations in selecting a
ferale as foreperson, he observed that wonen nade better
secretaries than nen because they were nore careful with detail;
that he had never had a nmale secretary.

These and other stereotypical observations cut against the
magi strate’s finding of no discrimnation and gi ve us pause. They
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may well be read to confess forns of both racial and gender bias.
Accepting themas such, the question renmai ns, however, whether they
ani mat ed Judge Carter’s decision to select Eisen. The nagistrate
judge, with the benefit of hearing and observing this w tness, an
experienced | awer and sitting judge, concluded that the selection
of Ei sen, a person known by Judge Carter to possess traits that are
plainly desirable, was  not the product of i ntenti onal
discrimnation. Utimtely, we are persuaded that the nagistrate’'s
findings that Judge Carter sel ected Ei sen because of his education
and reputation and not because of race or gender are not clearly
erroneous.

The presence of identified objective criteria known in advance
to the appointing judges would have mtigated the difficulties of
the selection systemthen in place. The process was flawed, and
that seeded the statistical pattern underlying the prima facie
case. It does not foll ow however that every selection of a grand
jury foreperson in Calsiesu Parish before the crimnal code was
anended was the product of discrimnation. Not only was Judge
Carter’s selection of Eisen supported by nondi scrimnatory reasons
whi ch he articul ated, there is no evidence that any ot her nenber of
the venire was better qualified. O course, wthout nore, there
woul d remain the inference that black or fenmale candi dates faced
t he headwi nd of Judge Carter’s bias and were passed over; that the
absence of a selection process that considered every nenber of the
venire by objective standards favored white nal es.
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It is the case that the flawed system adversely i npacted
bl acks and fenal es. That is the prima facie case. But t hat
doesn’t answer the ultimte question of whether this sel ection was
t he product of intentional discrimnation. The selection of blacks
by Judge Carter in the two selections that foll owed t he appoi nt nent
at issue, while offering neager statistical fodder, is direct
evi dence that any assertion that Judge Carter’s expressed concern
t hat bl acks woul d not be sufficiently independent of the district
attorney did not find expression in his appointnents. Taken
through the venire list by Qillory’s counsel, Judge Carter
identified two black males he knew and thought qualified, but
expl ai ned that both were in | aw enforcenent and in his view should
not serve as a foreperson. He did not pass over them because he
t hought blacks would not be sufficiently independent of the
prosecutor. As for gender discrimnation, Judge Carter testified
t hat he woul d have been “glad to get a woman he was as confortable
with as Eisen,” but did not know one on the venire that was better
qualified or that he knew as well. Fairly read, his statenent
regarding his being “confortable with” his appointnent speaks to
relative qualifications—education and |eadership experience.
Critically, these circunstances and reasons for selection were
credited by the trier of fact. There is record evidence to support
them and we nust then affirmthe ultimate | egal conclusion that in
this case the flawed system did not produce a selection that was

the product of intentional discrimnation.
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To accept the magistrate’s findings of fact while rejecting
the magi strate’s conclusion of law would translate to a concl usion
that the process of selection itself conpelled a finding of
intentional discrimnation. This confuses the prima facie case
with the elements of an entire case.

\Y

Nor is our decision in Quice v. Fortenberry, 722 F.2d 276
(1984), to the contrary. There the sane sel ection process was at
issue, and the mpjority of the panel held that the denial of
di scrimnation by the presiding judge was insufficient to overcone
the petitioner’s prima facie case. That proof included evidence
that no bl ack person had ever served as the foreperson of a grand
jury in the parish. The judge making the selection at issue there
was a white mal e and had served as judge since Cctober of 1963. He
had selected twenty eight of the thirty two forepersons sel ected
during the tine fromhis appointnent to the i npaneling of the grand
jury that indicted the petitioners Quice and C axton. Al were
white. The panel stressed the absence of objective selection
criteria and viewed his testinony “wth a great deal of judicial
scrutiny.” It found clear error increditing his testinony. G ven
his past record, his explanation for his selection of a |ocal
banker was found to be business as usual.

We do not read Guice to hold that the sole neans of rebutting

a prima facie case is proof that racially neutral procedures have
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been independently adopted. That nmay well be the case when the
only rebuttal of the prina facie case is a denial fromthe offici al
whose decisions created it. Here we have a new judge who was
selecting a foreperson for the first tine. He had not been a part
of the regi ne that produced the nonochromatic all white male result
and the prima facie case. Indeed, his later selections were both
bl ack. The prima facie case was conpri sed of decisi ons made before
he becane a judge, and he articulated criteria that went beyond not
knowi ng only nenbers of the sane race and sex—criteria that |ed him
to select black forepersons for other grand juries.

It is true that Judge Carter’s testinony read in transcript is
at tines ranbling and convoluted, but that is commobn to direct
transcription of oral testinony. As we observed, his studiously
open and politically incorrect phrasings |eave his testinony
vul nerabl e to being read as proof that he harbored both racial and
sexi st views. And a forceful argunent is nmade that they are. The
argunent goes to the question of whether the reasons he gave for
his decision were to be believed. |If credited, they are adequate
to rebut the prima facie case. They need not have been credited,
but they were. We are persuaded that this was the call of the
magi strate judge and we cannot say that it was clearly erroneous,
however we think we may have viewed it, if we had been presiding at
the evidentiary hearing.

AFFI RVED.
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