IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20605

DANI EL N. LUNDEEN,
Pl ai ntiff-Appellant,

ver sus

NORMAN Y. M NETA,
Secretary of the United States
Departnent of Transportation;
THE METROPOLI TAN TRANSI T AUTHORI TY
OF HARRI S COUNTY, TEXAS; and
THE CI TY OF HOUSTON,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

May 8, 2002

Before WENER and DENNIS, Circuit Judges, and LITTLE,®~ District
Judge.

WENER, Circuit Judge:

Plaintiff-Appellant Daniel N Lundeen appeals from the
jurisdictional dismssal of his suit against Defendants-Appellees
Norman Y. M neta, the Secretary of the United States Departnent of
Transportation (“USDOT”)!; the Metropolitan Transit Authority of

" The Honorable F.A. Little, Jr., Chief District Judge for the
Western District of Louisiana, sitting by designation.

The suit was originally against Mneta' s predecessor, forner
Secretary Rodney Sl ater.



Harris County, Texas (“Metro”); and the Gty of Houston
(“Houston”). Agreeing with the district court’s conclusion that it
| acked subject-matter jurisdiction of this case, we affirmits
di sm ssal of Lundeen’s action.

| . FACTS AND PROCEEDI NGS

This suit was brought by a bicyclist opposed to a federally
funded hi ghway project in which Metro and Houston seek to renovate
the portion of Louisiana Street, a downtown t horoughfare, that runs
fromWst Gay to Lamar. The renovation would construct five one-
way traffic lanes, wth no restrictions on the leftnost three
| anes, a hi gh-occupancy-vehicle (“HOV’') restriction for |ane four,
and a buses-only restriction for the fifth or rightnost |ane.
Metro and Houston have secured USDOT grants to fund this
reconstruction (hereafter, “the Louisiana Project”).

Lundeen, a bicyclist whois a citizen and resident of Houston,
sued M neta, Metro, and Houston to bl ock the Loui siana Project. He
asked the district court to enjoin operation of bus |anes, HOV
| anes, and Metro buses on Louisiana Street; to enjoin Houston from
enforcing its ordi nance agai nst bikes in bus | anes; and to decl are
that ordinance void and the Louisiana Project, as well as the
operation of Metro buses as envisioned in that Project, ineligible
for federal transportation funding. Lundeen’ s pl eadi ngs all ege
that because he is a bicyclist, his personal safety on and
enjoynent of Louisiana Street are threatened by the Project as

envi si oned. He clains that he objected to the design of the



Project, only to be brushed off by both Metro and USDOT. On
appeal, he states that the design and operation of the Louisiana
Project “would threaten him wth unreasonable risk of personal
injury and death” and that the design is “deliberately cal cul ated
by Metro to discourage any use of [Louisiana Street] by bicycle
[sic].”

M neta and Metro noved to dismss for |ack of subject-matter
jurisdiction and failure to state a claimon which relief could be
granted. The district court granted their jurisdictional notions
and di sm ssed the action. Lundeen tinely filed a notice of appeal.

1. ANALYSI S

We review a dismssal for |ack of subject-matter jurisdiction
de novo.? Qur review here is tripartite. W begin with Lundeen's
cl ai m agai nst Secretary M neta.

A. Jurisdiction over Mneta and USDOT

As we have previously noted,

The principle of sovereign immunity protects the federal
governnment fromsuit except insofar as that imunity is
wai ved. A wai ver nust be unequivocally expressed in
statutory text and will not be inplied. See Lane v.
Pena, 518 U. S. 187, 192 (1996) (citations omtted)....
Numer ous Suprene Court opinions hold that courts should
construe statutes against waiver unless Congress has
explicitly provided for it.?3

2St. Paul Reinsurance Co. Vv. Greenberg, 134 F.3d 1250, 1252
(5th Gr. 1998); DeCell & Associates v. FDIC, 36 F. 3d 464, 467 (5th
Cr. 1994).

%Pefla v. United States, 157 F.3d 984, 986 (5th Cir. 1998)
(sonme citations omtted).




“Consequently, no suit may be mai ntai ned agai nst the United States
unless the suit is brought in exact conpliance with the terns of a
statute under which the soverei gn has consented to be sued.”* The
burden is on Lundeen to show such consent, because he is the party
asserting federal jurisdiction.® He has pointed us to no waiver in
TEA-21 itself, its predecessors, or USDOT’ s aut hori zi ng
| egi sl ati on. We therefore confine our analysis of whether the
district court had jurisdiction of Lundeen’s action agai nst M neta
to the single statute that Lundeen identifies as permtting himto
sue the governnment: the Adm nistrative Procedure Act (“APA’).°®

1. Judi ci al Revi ew of “Agency Action”

Lundeen’ s basi ¢ argunent assunes that, under the APA' s schene,
USDOT’ s funding of the Louisiana Project is an “agency action.”
M neta does not contest this assunption, perhaps because the ternis
definition is very broad and enconpasses a fundi ng decision.”’

The parties sharply disagree, however, over whether judicial
reviewis statutorily precluded. The APA generally provides that
“[a] person suffering |egal wong because of agency action, or

adversely affected or aggri eved by agency action within the neani ng

‘Koehler v. United States, 153 F.3d 263, 265 (5th Cir. 1998)
(citing Soriano v. United States, 352 U S. 270, 276 (1957)).

°St ockman v. Federal Election Conmin, 138 F.3d 144, 151 (5th
Cr. 1998).

5 U.S.C. 8§ 551 et seq. (2000).

5 U S C 8 551(13) (defining “agency action” to include
“relief”); 5 US. C 8 551(11)(A) (defining “relief” to include
“grant of noney”).



of a relevant statute, is entitled to judicial review thereof.”8
In granting this entitlenent, the statute clearly waives the
official immunity of officers of the United States.?® Thi s
certainly qualifies as a waiver of sovereign imunity. The APA
expresses a broad exception, however, to its general rule: courts
may not review an agency action when the “(1) statutes preclude
judicial review, or (2) agency action is commtted to agency
di scretion by |aw "1 Mneta urges that the first exception
applies. If it does, its statutory preclusion of judicial review
would be jurisdictional in effect, requiring dismssal.?? | f
neither exception applies, subject-matter jurisdiction exists,
al though it does so under the general federal-question statute, not
the APA proper, which “does not create an independent grant of
jurisdiction to bring suit.”?®

Qur anal ysi s under the first exception begins with the “strong

presunption” that Congress intends that the federal courts review

85 U.S.C. § 702 (2000).
9 d.

105 U.S.C. § 701 (2000).

1The second exception is also at issue, but we do not reach
it.

2Bl ock v. Community Nutrition Inst., 467 U.S. 340, 353 n.4
(1984) .

183Gt ockman, 138 F. 3d at 152 n. 13.



agency action.* The agency can rebut this presunption by pointing
to “specific |anguage or specific legislative history that is a
reliable indicator of congressional intent.”! The standard is
whet her congressional intent to preclude judicial reviewis “fairly
di scernible inthe statutory schenme.”® |n determ ning whether this
is so, we cast a broad evidentiary net: W |look to the statute’s
| anguage, structure, and legislative history, and also to the
nature of the administrative action authorized.?’

2. TEA- 21

The key provisions at issue entered the statute books in 1998
as parts of the Transportation Equity Act for the 21st Century
(“TEA-21").18 |In TEA-21, Congress re-authorized federal hi ghway and
transit funding.

a. Statutory Text

TEA- 21 anended the United States Code to add special | anguage
favoring bicyclists (23 U S.C § 217(g)) and to rewite a highly
reticulated transportation-planning schene that explicitly
precludes judicial review (23 U.S.C. 88 134 and 135). How these

provisions interrelate is a matter of first inpression.

1“Bowen v. M chi gan Acadeny of Fam |y Physicians, 476 U. S. 667,
670 (1986).

15B] ock, 467 U.S. at 349 (citing cases).

%] d. at 351.

] d. at 349.

¥pyb. L. No. 105-178, 112 Stat. 107 (1998).



Sections 1203 and 1204 of TEA-21 anended 88 134 and 135 to
require that netropolitan regions (acting through netropolitan
pl anni ng  organi zati ons) and states, respectively, devel op
transportation plans that establish priorities of projects for
federal funding. Sections 134 and 135 delineate the scope of
pl anni ng and provide a list of planning factors, several of which
are relevant to this case; but they al so protect that planning, and
the planners’ failure to consider a factor, fromjudicial review
The relevant | anguage of section 134, the netropolitan-planning
provi sion, state:

(f) ScoPE oF PLANNING PROCESS. —

(1) IN GENerRAL.—Fhe netropolitan transportation

pl anning process for a netropolitan area under this

section shall provide for consideration of projects and

strategies that wll—
(Bj i ncrease the safety and security of

the transportation system for notorized and
nonnot ori zed users;

(O increase the accessibility and
mobility options available to people and for
freight;

(D) protect and enhance the environnent,
pronote energy conservation, and inprove
quality of life.

(2) FAILURE TO CONSI DER FACTORS. —TFhe fail ure to consi der
any factor specified in paragraph (1) shall not be
revi ewabl e by any court under this title, subchapter |
of chapter 5 of title 5, or chapter 7 of title 5 in any
matter affecting a transportation plan, a transportation
i nprovenent plan, a project or strategy, or the
certification of a planning process.?®

Section 135 s list of state planning factors and prohibition on

judicial review of state planning are identical to this quoted

1923 U.S.C. § 134(f) (2000).



| anguage.?® |f these provisions were all that we had to construe,
Lundeen woul d have no case.

Lundeen points to 23 US.C. § 217(g), however, which was
anended by section 1202(a)(3) of TEA-21 to read, in pertinent part:

§ 217. BICYCLE TRANSPORTATI ON AND PEDESTRI AN WALKWAYS.

(Qj PLANNI NG AND DESI GN. —

(1) I NGENerAL. —Bi cyclists and pedestrians shall be
gi ven due consi derati on in t he conpr ehensi ve
transportation plans developed by each netropolitan
pl anning organization and State in accordance wth
sections 134 and 135, respectively. Bi cycl e
transportation facilities and pedestrian wal kways shal
be consi dered, where appropriate, inconjunctionwth all
new construction and reconstruction of transportation
facilities, except where bicycle and pedestrian uses are
not permtted.

(2) SaAFeTY CoNsSI DERATIONS. —Fransportation plans and
projects shall provide due consideration for safety and
contiguous routes for bicyclists and pedestrians....?

Lundeen notes that, even though the first sentence of § 217(9g) (1)
refers back to 88 134 and 135, which explicitly preclude judicial
review, the second sentence of 8 217(g)(1) does not. Neither does
8§ 217(9g)(2). He suggests that, as § 217(g)’'s title suggests, the
provi sion operates on two levels: planning and design. On this
view, the provision not only requires that bicyclists receive
consideration in the planning processes, which courts my not
review, but also requires that bi cyclists receive due
consideration, when appropriate, in the design of particular

proj ects. Metropolitan and state plans devel oped pursuant to

2023 U.S.C. § 135(c) (2000).
2123 U.S.C. § 217(g) (2000).



88 134 and 135, Lundeen asserts, do not contain design details such
as bike |anes. He reasons that when Congress required that
“transportation...projects” afford bicyclists and bi ke routes “due
consideration,” and that bicycle transportation facilities “be
consi dered, where appropriate, in conjunction wth all..
reconstruction of transportation facilities,” Congress neant to
i npose a design requirenent distinct fromthe planni ng requirenent.
Under this theory, because only the first sentence of § 217(Q)
refers back to 88 134 and 135, the latter sections do not foreclose
judicial review of design violations.

The district court rejected Lundeen’s contention that 8 217(9)
inposes a judicially reviewable design requirenent, stating that
“Section 217(g) is relevant only in the context of § 134 and § 135,
bot h of whi ch unanbi guously precl ude judicial review Accordingly,
§ 217(g) does not provide a basis for this Court’s jurisdiction.”??
The district court quoted only the first sentence of § 217(g),
however, and did not respond in detail to Lundeen’s bifurcation
argunent, which focuses on the [ast two sentences.

The case with respect to 8§ 217(g) alone is not open and shut,
as 8 217(g) is less than pellucid. Nevert hel ess, Lundeen’s
argunent runs into several textual difficulties.

First, Lundeen’s attenpt to bifurcate 8 217(g) ignores the
consi stency of language in that section’s three sentences. Al

three use the terns “consider” or “consideration.” The better

2. at 4.



construction of 8§ 217(g) gives this term a consistent neaning,
mai ntaining uniformty of construction in all three sentences. ?
Second, if “consider” and “consideration” do indeed nean the
same thing throughout 8 217(g), that nmeaning is to be found in
88 134 and 135, to which 8§ 217(g)’'s first sentence refers. Both
t hose sections require that netropolitan planni ng organi zati ons and
st ates consi der various factors as they draw up pl ans.? To support
his contrary interpretati on —that the neani ng of “consideration”
in 88 134 and 135 is not inported into 8§ 217 — Lundeen fails to
identify for us any other portion of TEA-21 or Title 23 that uses
the term Rather, he asserts that 8§ 217(g) on its own establishes
a new consideration requirenent that is judicially reviewable.
This is an energetic construction of the second two sentences at
i ssue, given that neither of them specifies who —which official
or what agency —shall give “due consideration” to facilities and
routes for, and the safety of, bicyclists. The second sentence of
8§ 217(9g)(1) masks agency by using the passive voice: “Bicycle
transportation facilities...shall be considered.” Section
217(9)(2) states that “plans and projects shall provide due
consideration,” as though decisions are made by the plans and
projects rather than by federal, state, and | ocal agency officials,

pl anners, designers, and engi neers. The i ndeterm nacy of these two

28See Sullivan v. Stroop, 496 U S. 478, 484 (1990)
(“[l1]dentical words used in different parts of the sane act are
i ntended to have the sane neaning.”).

2See 23 U.S.C. 88 134(f)(1) and 135(c)(1).

10



sentences reinforces our viewthat we should interpret “consider,”
as used throughout 8§ 217(g), in light of 88 134 and 135, to mean
“consi der during planning.”

Third, we concede that 8§ 217(g)(2) provides a nodicum of
support for Lundeen’s bifurcated readi ng, because it is a separate
paragraph (thus perhaps distinguishing its |anguage fromthat of
8§ 217(g) (1)), and because, taken in isolation, it mght fairly be
read to inpose a definite requirenent. The distinction from
8§ 217(g) (1) is particularly inportant because that section refers
to 88 134 and 135, each of which explicitly states that failure to
consider a factor —such as safety —in transportation planning
is not judicially reviewable. These bans on judicial review are
quite sweeping: failure to consider a factor “shall not be
revi ewabl e by any court under this title [or provisions of the APA]

in any matter affecting a transportation plan, a transportation

i nprovenent plan, a project or strateqgy, or the certification of a

pl anning process.”? Neither party has cited any case deciding
whet her the phrase “any matter affecting a transportation plan ...
[or] strategy” includes conpliance with § 217(g), and we have found
none. Thus we are left to our own devices to determne how to
reconcil e these two provisions.

The Supreme Court’s reviewability test asks whet her

congressional intent to nmake an agency action judicially reviewabl e

223 U.S.C. 8§ 134(f)(2) (enmphasis added); see also 23 U S. C
§ 135(c)(2).

11



is “fairly discernible” not just fromstatutory text, but also from
structure, | egislative history, and the nature of t he
adm nistrative action alleged to be reviewable. W address each of
t hese other indicators of intent.

b. Statutory Structure

The structure of Title 23 mlitates against Lundeen’s
bifurcated reading of 8§ 217(g) in several ways. Lundeen’ s
assertion that the planning processes established in 88 134 and 135
do not address particular projects (or the inplications of
projects) for bicycles is belied by the text of those sections. As
anmended, 88 134 and 135 state that the plans “shall provide for the
devel opnent and i ntegrated managenent and operation of
transportation systens and facilities (including pedestrian
wal kways and bi cycle transportation facilities) that wll function
as an internodal transportation system”?25 Both netropolitan
pl anning organizations and states are comanded to develop
“transportation inprovenent prograns” that “shall include,”
respectively, “priority list[s] of proposed federally supported
proj ects” and “federally supported surface transportation
expendi tures.”?” The metropolitan planni ng organi zati ons and st at es
must each al so develop long-range plans, with respect to which

“citizens,...representatives of users of public transit, and ot her

2623 U.S.C. §8 134(a)(3) & 135(a)(3) (2000).

2723 U.S.C. § 134(h)(1)(A & (2)(A (2000); 23 U.S.C
§ 135(f) (1) (A & (2)(A).

12



interested parties” shall have “a reasonable opportunity to
conment” on the plans in devel opnent.?® As for its transportation
i nprovenent program each netropolitan planning organi zati on nust
provi de an opportunity for comrent during the plan’s devel opnent,
must provide a further notice-and-coment period before approving
the plan, and nust publish the plan annually.?® The state then
selects fromthe approved inprovenent plan the projects that wll
receive federal funds.®*® Lundeen’s suggested bifurcation between
pl anni ng and project design is thus not necessarily borne out by
the statute’s structure, although it may be reflected in the
statute’s inplenentation.

Unsurprisingly, Title 23 does mandate that federally-funded
projects conply with federal standards.® In 8§ 109(m), this Title

1]

even nmandates that the Secretary of Transportation veto “any
project...that will...have significant adverse i npact on the safety
for nonnotorized transportation traffic” wunless the project
provides for a reasonable alternate route or such a route already

exi sts. 3 The record is devoid of any evidence on alternate routes,

2823 U.S. C. §8 134(g)(4) (2000). The State-planning section has
a simlar provision, 23 U S.C. 8 135(e)(3) (A (2000).

223 U.S.C. 8§ 134(h)(1)(B), (4), &(7) (2000). Each State nust
al so permt interested parties to participate in the devel opnment of
its inprovenent program 23 U S.C 8§ 135(f)(1)(C (2000).

3023 U.S.C. § 134(h)(5) (2000).

31See generally 23 U.S.C. 8§ 106, 109 (2000).

223 U.S.C. § 109(m).

13



however, partly because Lundeen never nentioned 8 109(m) in his
conplaint or in his briefs. W therefore decline to address any
violation of § 109(m.

Broadening our focus to Title 23 as a whole gives still
further evidence against Lundeen’s argunent. Even if we assune
that 8 217(g) does inpose a design criterion independent of the
pl anning processes specified in 88 134 and 135, we see that
Congress wote that criterion into Title 23 Chapter 2, which
generally governs highways that are not federal-aid highways
aut hori zed by Chapter 1. Q her provisions in Chapter 2 cover
federal | ands hi ghways, forest devel opnent roads, defense access
roads, the Inter-Anerican H ghway, territories hi ghways, the Darien
Gap H ghway (which is in Panama), and a portion of the Al aska
H ghway that is in Canada.®* Any freestanding design criterion in
Chapter 2 would nore naturally apply to these highways than to
federal -aid highways such as the Louisiana Project. W are
convinced that if it had wanted a putative, judicially revi ewabl e,
bi cycl e-safety criterion to cover federal-aid highways, Congress
woul d have placed such a provision in either Chapter 1 (entitled
“Federal -Aid Hi ghways”), Chapter 3 (“General Provisions”), or
Chapter 4 (“H ghway Safety”). |If 8§ 217(g) does contain a design
requi renent i ndependent of the planning processes in Chapter 1, the

location of that requirenent in Chapter 2 mlitates strongly

Bgee 23 U.S.C. 8§88 204, 205, 210, 212, 215, 216, and 218
(2000) .

14



against applying the requirenent to the federal-aid highways
governed by Chapter 1. The structure of Title 23 thus evinces in
several ways a congressional intent that the courts not review any
violation of 8§ 217(g) with respect to a federal -aid hi ghway.

C. Leqgi sl ative H story

Lundeen has not cited any portion of the legislative history
of TEA-21 in support of his interpretation of § 217(9). Qur
i ndependent review of the history has unearthed no evidence
supporting his interpretation of 8 217(g) but has reveal ed sone
evi dence supporting the district court’s jurisdictional dismssal.

The current version of 8§ 217(g) was enacted as part of TEA-21.
Both the House and Senate versions of the bill contained
essentially the sane | anguage as the current statute and thus shed
little light on this question.3® The committee and conference
reports, however, are sonewhat nore illum nating.

The House report states nerely that the bill “anends section
217 of title 23 to make a nunber of clarifying changes and to
requi re that bicyclists and pedestrians be i ncluded in the planning
process.”* This report gives no hint of providing judicial review

or inposing a separate design requirenent.

34See Buil ding Efficient Surface Transportation and Equity Act
of 1998, H R 2400, 105th Cong. 8§ 137 (1998); Internodal Surface
Transportation Efficiency Act of 1997, S. 1173 105th Cong. § 1110
(1997).

%®H R Rep. No. 105-467, pt. 1, at 190 (1998). The House report
di scusses the House bill’s anendnent to 23 U.S.C. § 109(n) [sic —
now 8§ 109(m) ], but —to repeat —Lundeen has not asserted a claim
under that provision.

15



The Senate report states:

SUMVARY

The pl anning provisions in sections 134 and 135 of
title 23 are anended to provide that bicyclists and
pedestrians shall be given consideration in the
conprehensive Statewide and netropolitan planning
processes, and that the inclusion of bicycle and
pedestrian facilities shall be considered, wher e
appropriate and permitted, in conjunction with all new
construction and reconstruction of transportation
facilities.

DI SCUSSI ON

The | nt er nodal Surface Transportation Efficiency Act
of 1991 made progress to encourage bicycling and wal ki ng
as alternative nodes of transportation. This section
builds on |STEA by expanding the anount of funds
avail abl e to be used for these purposes. The Depart nent
should work with the States to ensure that bicycling and
pedestrian interests are represented in State and
[ et ropolitan pl anni ng organi zati on] decision making. %6

This report’s language is (1) inaccurate, because the provision it
described did not anmend 88 134 and 135, but rather referred to
them (2) anbiguous, because it repeats the textual anbiguity on
which Lundeen’s bifurcation argunment rests; and (3) nerely
hortatory, because it urges USDOT to help ensure that bicyclists
are represented in planning. There is no suggestion that the
Senat e Environnent and Public Wrks Commttee envisioned judicial
review of a bicycle-safety design criterion

The conference conm ttee adopted the House’ s proposed version
of 8§ 217(g) wth nodifications.? The conference report’s

description of the provision that anends 8 217 is not on point

%S, Rep. No. 105-95, at 15 (1997).

’"H R Rer. No. 105-550, at 409 (1998) (conference report),
reprinted in 1998 U S.C.C. A N 70, 81 (legislative history vol une).

16



here, ® but another passage is sonmewhat hel pful. The report
clarifies that the conference commttee neant for the provisions in
88 134 and 135 that preclude judicial review —also enacted as
part of TEA-21 —to be quite broad in their effect: “The | anguage
clarifies that the failure to consider any specific factor in
formul ati ng pl ans, projects, prograns, strategies and certification
of planning processes is not reviewable in court.”?3°

The legislative history thus confirms the inpression given by
the text. By enacting TEA-21, Congress did not intend to create a
judicially reviewabl e, bicycle-safety—design criterion; rather, it
anticipated that the failure to consider specific factors in
pl anni ng a particul ar transportation project —even bicycle safety
—woul d not be judicially revi ewabl e.

d. Nat ure of Administrative Action

The | ast col |l ateral source of evidence of congressional intent
to create or deny a cause of action is the nature of the
adm nistrative action involved. To the extent that 8§ 217(g) does
not refer back to 88 134 and 135, it states that transportation
pl ans and projects shall provide “due consideration for safety and
[ ] routes for bicyclists,” and that “bicycle transportation

facilities be considered, where appropriate, in conjunction wth

3| d.

®H R Rep. No. 105-550, at 440, reprinted in 1998 U.S.C C A N
at 113.

17



all...reconstruction of transportationfacilities.”* These phrases
voi ce nebul ous requirenents: They guarantee no right to any
i ndi vidual bicyclist; they are m nuscule elenents of a reticul ated
statute which each year authorizes the construction of billions of
dollars worth of transportation projects nationw de pursuant to
careful, joint planning anong all |evels of governnent follow ng
public participation. It is highly unlikely, and not “fairly
di scernible” fromthe adm ni strative action invol ved, that Congress
intended to allow bicyclists and pedestri ans, alone anong all the
interest groups affected by this statute, to sue USDOT for
i nadequately considering their safety.

In sum the text of 8§ 217(g) mght, if read in a vacuum
conbine with the presunption in favor of judicial review to nake
Mneta's decision to fund the Louisiana Project a judicially
revi ewabl e agency action under the APA. \Wen read in the context
of other provisions, statutory structure, |egislative history, and
the nature of the adm nistrative renmedy, however, 8§ 217(g) does not
permt judicial review W affirmthe district court’s dism ssal
of Lundeen’s APA suit against Mneta. Having done so, we decline
to address the question, raised by the parties, whether the APA
permts a plaintiff to name nonfederal defendants as it brings suit

for review of an agency acti on.

423 U S.C. § 217(g).

18



Private R ght of Action

Havi ng determ ned that Lundeen cannot sue M neta under the
APA’' s express | anguage, we nust al so determ ne whet her Lundeen has
an inplied private right of action against Metro, Mneta, and
Houston for injunctive and declaratory enforcenent of § 217(g).*
W begin with the standard “presunption that Congress did not
intend to create a private right of action.”* The plaintiff
generally “bears the relatively heavy burden of denonstrating that
Congress affirmatively contenplated private enforcenent when it
passed the rel evant statute.”*

The possibility of an inplied right of action is analyzed
under the four-part test announced by the Suprene Court in Cort v.
Ash.* W have previously sunmarized that test as foll ows:

(1) Is this plaintiff a nenber of the class for whose

“especial” benefit the statute was passed? |In other
words, does the statute create a federal right for this
plaintiff?

(2) Is there any evidence of legislative intent, either
explicit or inplicit, to create or deny a private renmedy?
(3) Isit consistent wwth the | egislative schene to i nply
a private renedy?

41Such an action is possible against Mneta because the APA
al so renoves the sovereign imunity of federal officers sued in
their official capacity if the relief sought is other than nonetary
damages. 5 U.S.C. § 702.

“?Resi dent Council of Allen Parkway Village v. United States
Dep’t of Housing & Urban Devel opnent, 980 F.2d 1043, 1053 (5th Gr.
1993) .

3ld. (quoting Victorianv. Mller, 813 F.2d 718, 721 (5th G r.
1987) (en banc)).

44422 U.S. 66, 78 (1975).

19



(4) Is the cause of action one traditionally relegated to

state law so that inplying a federal right of action

woul d be i nappropriat e?*

“Under the first Cort factor, we ask whether the plaintiff
belongs to an identifiable class of persons on whomthe statute has
conferred a substantive right.”* The issue is whether the statute
“expressly identifies [a] class Congress intended to benefit”* or
whet her Congress has instead “framed the statute sinply as a
general prohibition or a command.”* O significance to the instant
case, 8 217(g) nentions “bicyclists” as a class in the first
sentence of 8 217(g)(1), which refers back to provisions that
explicitly bar judicial review Section 217(g)(1) goes on to
specify that “bicycle transportation facilities...shall be
considered,” and 8§ 217(g)(2) states that “plans and projects shall
provi de due consideration for safety and contiguous routes for
bicyclists.” Again, “bicyclists” are explicitly nentioned as a
class, making the question a close one; but on bal ance, we view

§ 217(g) as “duty-creating,” not “right-creating.”*

45Lousi ana Landmarks Society, Inc., v. Cty of New Ol eans, 85
F.3d 1119, 1122-23 (5th Cr. 1996).

461 d. at 1123 (citations omtted).

4’Cannon v. University of Chicago, 441 U S. 677, 690 (1979).

8Uni versities Research Ass’'n v. Coutu, 450 U.S. 754, 772
(1981) .

Loui si ana Landmarks, 85 F.3d at 1124; see also Abate V.
Sout hern Pacific Transp. Co., 928 F.2d 167, 169 (5th GCr. 1991).
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Even if 8§ 217(g) did textually suggest that bicyclists may
sue, however, the “touchstone of the Cort analysis...is the second
factor, Congressional intent.”® Lundeen has not cited any evi dence
of congressional intent to establish an inplied private right of
action, and our own anal ysis above suggests that Congress intended
no judicial review whatsoever. This conclusion is reinforced by
our rule that because a federal grant programis in the nature of
a contract between the federal governnent on one side and states,
regional authorities, and localities on the other, *“courts
generally should decline to entertain clainms by private persons
that a state or |ocal public body is not conplying with a federal -
state contract.”®

Lundeen has not referred us to Cort, nuch |less briefed the
inplied-right-of-action issue generally. | nst ead, he has
enphasi zed his APA claim and chosen to view his clains against
Metro and Houston as pendant to that claim As judicial review of
adm ni strative action is presunptively favored, but inplying a
private right of action is presunptively disfavored, our ruling on
Lundeen’s APA claim virtually forecloses any possibility of a
private right of action. Despite the fact that the burden is his,
Lundeen has failed to explain why we should not viewthis case in
Iight of the general principle that courts should hesitate to read

rights of action into federal grant statutes. W therefore

5L oui si ana Landmarks, 85 F.3d at 1123 (collecting cases).

*1ld. at 1125.
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pretermit consideration of the third and fourth Cort factors,®
concl udi ng that Lundeen has failed to carry his burden of show ng
that Congress intended to create a private right of action to
enforce § 217(9g).
C. The Kyne Exception

Lundeen nevertheless asserts that the district court had
jurisdiction of his suit under the exception acknow edged by Leedom
v. Kyne.% Under Kyne, even if —as here —relevant statutory
| anguage precludes jurisdiction, a plaintiff may secure judicia
revi ew “when an agency exceeds the scope of its del egated authority
or violates a clear statutory nandate.”® W have interpreted Kyne
as permtting injunctions “only in a very narrow situation in which
there is a plain violation of an wunanbiguous and nandatory
provi sion of the statute.”® Review under Kyne is pernissible only

if the agency' s error is of a summ or nagna quality as
contraposed to decisions which are sinply cum error. Only the

egr egi ous error mel ds t he [ agency’ s] deci si on into

2ld. (“Where analysis of the first two Cort factors leads to
the conclusion that Congress did not intend to create a private
ri ght of action, we need not address the other two Cort factors.”)
(citing cases).

53358 U.S. 184 (1958).

“American Airlines, Inc. v. Herman, 176 F.3d 283, 293 (5th
Cir. 1999).

®ld. (citations and internal quotation nmarks omtted).
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justiciability.”% Thus, to permt review, a Kyne error “nust not
sinply involve a dispute over statutory interpretation.”?®

G ven our statutory-interpretation result above, Lundeen has
clearly failed to denonstrate statutory error of a nagna or summma
quality. At nost he has strongly suggested that USDOT’" s fundi ng of
t he Loui si ana Project violates design guidelines that USDOT itself
has witten. Those guidelines, however, are not statutes.?®®
USDOT’ s al | eged viol ation of themis therefore not revi ewabl e under
Kyne.

I11. CONCLUSI ON

Lundeen cannot sue M neta under the APA. Section 217(g) does
not give a bicyclist or pedestrian a private cause of action on
which to sue Mneta, Metro, or Houston. Pendant jurisdiction of
Lundeen’s state-law clainms was therefore | acking. Lundeen’ s

all egation that USDOT has violated its own gui dance by funding the

United States v. Feaster, 410 F.2d 1354, 1368 (5th Cir.
1969) .

S’Kirby Corp. v Pefa, 109 F.3d 258, 269 (5th Cir. 1997)
(quoting Dart v. United States, 848 F.2d 217, 222 (D.C. Cr.
1988)).

8Lundeen points to nmany excerpts from Design Guidance,

Accommpdating Bicycle and Pedestrian Travel: A Recommended
Approach; A US DOT Policy Statenent on Integrating Bicycling and
VWlking into Transportation Infrastructure (United States

Departnent of Transportation, Federal H ghway Adm nistration),
avai l abl e at http://ww. f hwa. dot. gov/ envi ronnent/ bi keped/ Desi gn. ht m
(last nodified Nov. 6, 2001). On its face, this docunent does not
purport to be even binding USDOT policy: “[T]he purpose of the
Policy Statenent is to provide a reconmended approach to the
accommodati on of bicyclists and pedestrians that can be adopted by
State and | ocal agencies (as well as . . . Federal agencies)

as a commtnent.” |d. at 3.
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Loui siana Project does not rise to the level of egregious error
that the Kyne exception was designed to prevent.
The district court’s jurisdictional dismssal is therefore

AFF| RMED.
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