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Bef ore DeMOSS, STEWART, and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

A jury found that the Cty of Houston failed to pronote
firefighter Charles Julian on the basis of his age in violation of
the Age Discrinmnation in Enploynent Act (“ADEA"), 29 U S.C 8§
621-34. Both parties appeal. The Gty contends that the district

court |acked subject matter jurisdiction because Julian did not



obtain a right-to-sue letter fromthe Equal Enpl oynent Qpportunity
Comm ssion (“EEQCC’) prior to filing his ADEA claim The City also
argues that the district court inproperly instructed the jury.
Julian, on the other hand, contests the district court’s denial of
his request for front pay. W hold that the receipt of a right-to-
sue notice is not a prerequisite to filing an ADEA action. W also
find that the Gty has not denonstrated i nproper instruction of the
jury. And we conclude that the district court nust reconsider
whet her Julian should be awarded front pay. W therefore AFFI RM
the district court’s judgnent in part, VACATE in part, and REMAND.
| . BACKGROUND

Charles Julian is a sixty-year-old firefighter who has served
the City of Houston since 1968. He becane a District Chief of the
City's fire departnent in 1984. Since 1989, however, the Cty has
denied himpronotion to Assistant Fire Chief five tines.

On Cctober 10, 1995, Julian filed a charge of discrimnation
with the EECC, alleging that he had not been pronpted to the
Assi stant Chief level in Septenber 1995 because he is black. The
United States Departnent of Justice issued him a right-to-sue
notice in Decenber 1998. I n accordance with the notice, Julian
instituted this action against the Gty under Title VIl of the
Cvil Rights Act of 1964, as anended, 42 U. S.C. 88 2000e to 2000e-
17. In his suit, filed in the Southern District of Texas on March

1, 1999, Julian conplained of pronotion denials occurring between



1989 and May 1998. But his right-to-sue notice only covered his
all egation that he was denied pronotion in Septenber 1995 because
of his race. Therefore, Julian filed a second charge with the EECC
on March 5, 1999, that included all of the pronotion denials. In
addition to all eging race discrimnation, Julian also clained that
the Gty had discrimnated against himon the basis of his age in
violation of the ADEA. On July 27, 1999, the Departnent of Justice
i ssued Julian another right-to-sue notice. The notice, however,
only addressed Julian’s Title VII clains.

On August 10, 1999, Julian filed an unopposed notion to anend
his federal court conplaint to include an ADEA claim  Two days
|ater, the district court granted the notion, and Julian filed his
First Amended Conpl aint.

I n February 2000, the Gty noved for summary judgnent on al
of Julian’s clains. The district court granted the notion in part
and dismssed Julian’s Title VII clains. The case proceeded to
jury trial on the ADEA claimalone. On May 25, 2000, a jury found
that the Gty intentionally failed to pronote Julian to the
position of Assistant Fire Chief on the basis of his age and
awar ded him $109, 222. 00 in back pay and benefits. The district
court entered judgnent on the verdict, but denied Julian s request
for front pay. The City then filed a renewed notion for judgnent
as a matter of | aw, argui ng, anong ot her grounds, that the district

court did not have subject matter jurisdiction. The Gty also



moved for a newtrial on the basis of inproper jury instructions.
The district court denied the City' s post-judgnent notions on Apri
23, 2001. Both parties filed tinely notices of appeal.

1. ANALYSIS

A. Ri ght -t o- Sue Noti ce and the ADEA

We revi ew de novo the denial of the City’ s notion for judgnent
as a matter of law, applying the sane standard that the district
court wused.!? “[T]he issue of subject matter jurisdiction is
subject to plenary review by this court.”?

The City contends, as it did in its JMOL notion, that the
judgnent in Julian’s favor should be set aside due to his failure
to obtain a right-to-sue notice fromthe EEOC prior to asserting
his ADEA claim In the Cty's view, the right-to-sue notice is a
jurisdictional prerequisite to bringing an ADEA action in federal
court. This contention lacks nerit. Although Title VII provides
that the right to bring suit does not arise until after the EECC

has issued a right-to-sue notice,® the ADEA has no such

! Rutherford v. Harris County, Tex., 197 F.3d 173, 178 (5th Cr
1999) .

2 Tayl or-Cal | ahan- Col eman Counties Dist. Adult Prob. Dep’'t wv.
Dol e, 948 F.2d 953, 956 (5th Cr. 1991).

3 See 42 U.S.C. 8§ 2000e-5(f)(1) (providing that a Title VI
action may be brought “within ninety days after the giving of . .

notice”). Qur Title VIl cases hold that “receipt of a right-to-
sue letter is not jurisdictional but a condition precedent subject
to equitable nodification.” MKee v. MDonnell Douglas Techni cal
Servs. Co., Inc., 705 F.2d 776, 777 n.2 (5th Cr. 1983) (citing
Pinkard v. Pullmn-Standard, 678 F.2d 1211, 1215-19 (5th GCr.
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requi renent.

But there are preconditions to bringing suit under the ADEA
Title 29 U S C § 626(d) provides: “No civil action may be
comenced by an individual under this section until 60 days after
a charge alleging unlawful discrimnation has been filed wth the
Equal Enpl oyment Cpportunity Conm ssion.”* Thus, a person seeking
relief under the ADEA nust first file an adm nistrative charge with
t he EECC.°® And 8§ 626(d) establishes time limts for filing the
EECC charge. For cases arising in Texas, a conplainant nust file
within 300 days of the last act of discrimnation.® After tinely
filing the EECC charge, the conpl ainant nust then wait sixty days
before filing a civil action. Under the plain |anguage of §
626(d), “the claimant’s independent right to sue arises

automatically upon the expiration of sixty days after filing of the

1982)). Thus, even if the ADEA required a right-to-sue notice
prior to filing suit, we wuld likely reject the GCty’'s
characterization of such a requirenent as a jurisdictional
prerequisite, which, if not satisfied, deprives courts of subject
matter jurisdiction.

4 20 U.S.C. § 626(d).

> See Clark v. Resistoflex Co., 854 F.2d 762, 765 (5th Cr.
1988) (“A charge of discrimnation nust be tinely filed wwth the
EECC prior to the initiation of a civil action under the ADEA ").

6 See id. 8 626(d)(2); Anson v. Univ. of Tex. Health Sci. Cr.
962 F.2d 539, 540 (5th Gr. 1992) (stating that the tinme limt is
300 days).
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charge with the EECC.”7 Accordingly, a conplainant who tinely
files the EEOCC charge and then observes the sixty-day waiting
period has satisfied the statutory preconditions to filing suit.?

In this case, Julian filed a charge of age discrimnation with
the EECC on March 5, 1999, and the Cty does not dispute the
tinmeliness of the charge.® He did not amend his federal suit to
i ncl ude an ADEA clai muntil August 10, 1999, well beyond the sixty-
day period. Julian’s decision to assert his claimby anending the
pending suit instead of filing a new one does not conplicate our
analysis. He clearly had the right to sue in August 1999, and we
do not fault him for choosing the nore efficient of his two
opti ons. We therefore find that Julian satisfied the statutory
precondi tions to comenci ng an ADEA acti on.

In arguing that the receipt of a right-to-sue notice is an

additional precondition to filing an ADEA suit, the City calls our

” Adanms v. Burlington NN R R Co., 838 F. Supp. 1461, 1468 (D
Kan. 1993).

8 See Grayson v. K Mart Corp., 79 F.3d 1086, 1100 (11th Cir.
1996) (“Unlike Title VII, the ADEA does not require that the
plaintiff first receive a right to sue notice fromthe EEOC pri or
to commencing suit.”); Seredinski v. difton Precision Prod. Co.
776 F.2d 56, 63 (3d Gr. 1985) (“ADEA does not require that a
‘right-to-sue’ letter be first obtained. Rat her, a conpl ai nant
must sinply file a charge with the EECC not |ess than 60 days
before commencing suit . . . .7).

® The last act of age discrimnation that Julian conplai ned of
in his March 5, 1999 EEOC charge was a May 28, 1998 pronotion
deni al. Because only 281 days el apsed between t hese two dates, the
EECC charge was tinely filed. See Anson, 962 F.2d at 540.
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attention to 29 U S.C. 8 626(e). Section 626(e) provides that if
a charge filed with the EEOC is dism ssed or the proceedings are
ot herwi se term nated, the EEOC nust notify the conpl ai nant, who may
then bring a civil action within ninety days after receipt of the
EECC notice.! Although this section establishes a ninety-day
limtations period for the ADEA conpl ai nant who actually receives
notice fromthe EECC, it does not require a conplainant to receive
such notice before filing suit.! Thus, in cases such as this one,
where a plaintiff comences a civil action after the sixty-day
waiting period, but before the EEOC responds to his charge, 8
626(e) is irrelevant because the action has been tinely filed. !?
In short, we decline the Cty's invitation to create the
additional requirenent it advocates and hold that the recei pt of a
right-to-sue noticeis not a prerequisite to filing an ADEA acti on.
The district court properly denied the Gty's notion for JMOL on

this issue.

10 See 29 U.S.C. §8 626(e) (“If a charge filed with the Conmi ssion
under this chapter is dismssed or the proceedings of the
Comm ssion are otherwse termnated by the Comm ssion, the
Comm ssion shall notify the person aggrieved. A civil action my
be brought under this section by a person defined in section 630(a)
of this title against the respondent naned in the charge within 90
days after the date of the receipt of such notice.”).

11 See Weaver v. Ault Corp., 859 F. Supp. 256, 257-58 (N.D. Tex.
1993) (discussing the legislative history of §8 626(e)).

12 See Adans, 838 F. Supp. at 1467-68 (“[U nder the current |aw,
the window for filing an ADEA suit begins sixty days after filing
the EEOC charges and ends ninety days after receipt of the EECC
right-to-sue notice.”).
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B. Jury Instructions

W review the district court’s jury charge for abuse of
discretion.®®* “If a party wishes to conplain on appeal of the
district court’s refusal to give a proffered instruction, that
party nust show as a threshold matter that the proposed i nstruction
correctly stated the law "% If a party nmakes this threshold
show ng, he nust then denonstrate that the actual charge “as a
whol e creates substantial and ineradi cabl e doubt whether the jury
has been properly guided inits deliberations.”?® But if the charge
correctly states the substance of the law, we will not reverse. 5

The City argues that the district court erred in refusing to
give the follow ng “business judgnent” instruction:

You are instructed that an enployer is freeto direct its

work force as it considers best to neet its objectives.

You are not being asked to judge whether acts by the

Def endant were w se, whether they represented good

managenent, or whether you woul d have handl ed matters in

a different fashion. The Cty is free to use its own

judgnent, so long as it did not act with the intent to

di scrim nate against M. Julian because of his age.

The City cites only one case, Walker v. AT&T Technol ogies,! in

support of its argunent that the district court’s failure to give

13 EEOC v. Manville Sales Corp., 27 F.3d 1089, 1096 (5th Cr.
1994) .

“ FDICv. Mjalis, 15 F.3d 1314, 1318 (5th G r. 1994).

15 1d. (internal quotation and citation omtted).

6 Del oach v. Del chanps, Inc., 897 F.2d 815, 822 (5th Gir. 1990).
17995 F.2d 846 (8th Cr. 1993).
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this instruction constitutes reversible error. But the Cty’s
reliance on the Eighth Crcuit’s opinion in Wal ker is m spl aced.
The W&l ker court ordered a new trial because the district court
refused to instruct the jury that the defendant had a right to nake
enpl oynment deci si ons for any nondi scrim natory reason.!® Here, the
district <court’s jury charge effectively comunicated this
principle of substantive | aw

Your verdict should be for the defendant if you find that
t he defendant has proved that plaintiff would not have
recei ved the pronotion regardl ess of his age. You should
not find that the decision is unlawful just because you
may disagree wth the defendant’s stated reason or
because you believe the decision was harsh or
unr easonabl e, as | ong as def endant woul d have reached t he
sane decision regardless of plaintiff’s age.

It is not against the |lawfor an enployer to fail to
pronote an enpl oyee who is over forty years of age if the
reason for doing so is unrelated to the enployee’'s
age. . ..

If you determne that Julian was not pronoted
because of factors other than his age, you nmust decide in
favor of the Gty.

The City is not entitled to have the jury instructed in the precise
| anguage or formit suggests.® Because the district court properly

instructed the jury that the Gty’'s enploynent decision was | awf ul

18 See id. at 849-50 (“AT&T's proposed instruction states the
substantive |law that an enployer has the right to make busi ness
decisions . . . for good reason, bad reason, or no reason at all,
absent intentional age discrimnation.”); see also Stemmobns v.
M ssouri Dep’t of Corr., 82 F.3d 817, 819 (8th G r. 1996).

1 WIlson v. Zapata O f-Shore Co., 939 F.2d 260, 270 (5th Cr.
1991).
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“as long as [the Cty] would have reached the sane decision
regardless of plaintiff’s age,” we find that the court did not
abuse its discretion in refusing to give the Cty' s proposed
i nstruction.

The Gty also contends that it was entitled to an instruction
requiring Julian to prove that he was clearly better qualified than
t he younger enpl oyees who recei ved pronotions. W sunmarily reject
this argunent. The Gty has not satisfied its threshold burden of
showi ng that this proposed instruction is a correct statenent of
the law. 2° Al though pointing to clearly superior qualifications is
one perm ssible way to denonstrate intentional discrimnation, a
plaintiff is not required to nake this showi ng.?' Julian presented
direct evidence in support of his claim and the district court
instructed the jury accordingly. Thus, we find no abuse of
di scretion.

We conclude that the GCty's contentions with respect to the
jury charge present no reversible error.

C. Front Pay

In his cross-appeal, Julian contends that the district court

erred in refusing to award him front pay. Julian sought

conpensation at the Assistant Fire Chief |level from May 25, 2000,

20 See Mjalis, 15 F.3d at 1318.

2L Price v. Federal Express Corp., 127 F. Supp. 2d 801, 808 (S.D.
Tex. 2001) (citing EEOCCv. Manville Sales Corp., 27 F.3d 1089, 1096
n.5 (5th Gr. 1994)).
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the date of the jury’'s verdict, to Cctober 2, 2005, his expected
retirement date. W review the district court’s decision on this
i ssue for abuse of discretion.?

A primary renedial purpose of the ADEA is to nake the
i ndi vidual victim of discrimnation whole.?® To effectuate this
pur pose, Congress gave courts broad authority to “grant such | egal
or equitable relief as nmay be appropriate . . ., including wthout
limtation judgnents conpelling enploynent, reinstatenent or
pronotion . . . ."2% Although reinstatenent is the preferred
equitable renedy for a discrimnatory discharge, this court has
held that front pay-—snoney awarded for future | ost conpensation—s
appropriate when reinstatenent is not feasible.?® But this is a
failure to pronote case, not a discharge case. This distinction

requires a slight change in our termnology: In a failure to

22 Reneau v. Wayne Giffin & Sons, Inc., 945 F.2d 869, 869 (5th
CGr. 1991).

23 |d. at 870.
24 29 U.S.C. § 626(h).

2 Reneau, 945 F.2d at 870. “Since front pay is an equitable
remedy, the district court rather than the jury should determ ne
whet her an award of front pay is appropriate, and if so, the anpunt
of the award.” Walther v. Lone Star Gas Co., 952 F.2d 119, 127
(5th Gr. 1992). But the district court may determ ne the anount
of the award with the assistance of an advisory jury. See
Rutherford v. Harris County, Tex., 197 F.3d 173, 188 (5th CGr.
1999); see also FED. R Qv. P. 39(c). Here, Julian did not request
an award of front pay until after the jury returned its verdict.
The district court therefore had no occasion to seek advisory
findings fromthe jury on this issue.
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pronote case, the preferred renmedy is instatenent to an illegally
denied position, not reinstatenent.?® If instatenent is not
feasi bl e, however, front pay is the appropriate award.

Julian argued in the district court that instatenent is not
feasible in this case because the Cty's Fire Chief testified to
that effect at trial. So Julian requested front pay instead
Because the parties did not contest the feasibility of instatenent,
the district court did not address the issue inits final judgnent.
Qur preference for instatenent, however, has led us to require
district courts to adequately articulate their reasons for finding
instatenent to be infeasible and for considering an award of front
pay instead.? Thus, the district court should have considered, as
a threshold nmatter, whether instatenment was feasible.?®

Furthernore, the district court’s reasons for denying front
pay reveal an abuse of discretion. The court first found that
Julian’s front pay request was specul ative because an Assi stant
Fire Chief is an at-will enpl oyee who serves at the pleasure of the

Fire Chief and with the approval of the Mayor and Cty Council of

26 See Rutherford, 197 F.3d at 188-89; see al so Kennedy v. Al a.
State Bd. of Educ., 78 F. Supp. 2d 1246, 1249 (M D. Ala. 2000)
(“The general rule . . . is that a person should be instated to an
illegally denied position, and front pay is an exception to that
rule.”).

27 See Rutherford, 197 F.3d at 188.

28 See Hansard v. Pepsi-Cola Metro. Bottling Co., 865 F.2d 1461,
1469-70 (5th Gir. 1989).
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Houston. But the enploynent-at-will doctrine does not function as
an absolute bar to recovering front pay; it is nerely a factor for
the district court to consi der when determ ni ng whet her a front pay
award is equitably required and, if so, for what period of tine
such pay should be granted.?® Thus, an Assistant Chief’s
enpl oynent-at-wi ||l status, taken alone, is not a sufficient basis
for denying Julian’s request for front pay. |In addition, we have
recogni zed that “[c]alculations of front pay cannot be totally
accurate because they are prospective and necessarily specul ative
in nature.”® “The courts nust enploy intelligent guesswork to
arrive at the best answer.”3 Although a court may deny front pay
because of insufficient evidence, Julian presented the district
court wth the information necessary to calculate an award,
i ncl udi ng wage and benefit data for both his current rank in the
departnment and the Assistant Chief position.3 Consequently, the
record does not support the district court’s apparent concl usion

that an award of front pay would be purely speculative in this

2 See Reneau, 945 F.2d at 870-71.

30 |d. at 870 (enphasis added).

3] d.

32 See id. (finding that evidence of the plaintiff’s pre- and
post-term nation earnings constitutes substantial support for

calculating a front pay award).
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case. %3 Because the jury found that the Cty denied Julian a
pronotion on the basis of his age, the fact that cal culating front
pay involves sone degree of speculation is a risk that the Gty
must bear as a proven discrimnatory enpl oyer.

The district court also found that front pay was i nappropriate
because Julian was nmade whol e by his back pay award. Back pay and
front pay are distinct renedies, however, and nmaking victins of
discrimnation whole may require courts to award both. Back pay
provides retrospective relief. Its purpose is to restore the
plaintiff to the position he would have been in absent the
discrimnation.® Front pay, on the other hand, is intended to
conpensate the plaintiff for wages and benefits he would have
received fromthe defendant enployer in the future if not for the
di scri m nation. % Although this court has determined that a
substantial |iquidated danages award may render an additional award

of front pay inappropriate or excessive, 3 we have never held that

3 But cf. Tyler v. Union QI Co. of Cal., 304 F.3d 379, 402 (5th
Cr. 2002) (affirmng the district court’s denial of front pay
where an award woul d be purely specul ative).

34 1d. at 401.
% 1d. at 402.

3% See Walther, 952 F.2d at 127. I n cases where an enpl oyer
commts awllful violation of the ADEA, the plaintiff is entitled
to recover |iquidated damages in an anount equal to the back pay
award. See generally Tyler, 304 F.3d at 399-401. In other words,
the back pay award is doubl ed. Here, the jury found that the
Cty's conduct was not wllful, so Julian did not receive
i qui dat ed damages.
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an award of back pay can have this sane effect. The district court
properly instructed the jury on the function of back pay, and the
City does not contend that the jury disregarded the court’s
instructions and awarded an excessive anmount. Therefore, Julian’s
back pay award does not preclude him from receiving prospective
relief in the formof front pay.

Al though the district court’s decision is entitled to
consi derabl e deference, because the court did not address the
feasibility of instatenent and erred in basing its denial of front
pay on the grounds advanced, we find it appropriate to remand the
case for a reevaluation of these issues in the light of this
opi ni on. ¥

[11. CONCLUSI ON

That portion of the final judgnent denying front pay is
VACATED, and the <case is REMANDED for further proceedings
consistent with this opinion. 1In all other respects, the judgnent
entered on the jury's verdict is AFFI RVED

AFFI RVED | N PART, VACATED I N PART, AND REMANDED

Judge DeMoss dissents as to Part [1.C

3% Onremand, if the district court finds that instatenment is not
feasible, it should then consider the factors this court listed in
Reneau, 945 F.2d at 871, as well as any other relevant, non-
discrimnatory factor affecting Julian’s enploynent relationship
with the Gty
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