IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20445

EUGENE ALVI N BROXTOCN,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

January 2, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM

This is an application for certificate of appealability from
a judgnment of a federal district court refusing to set aside a
state conviction of capital nurder.

I

Eugene Alvin Broxton in April 1992 was convicted by a Texas
jury in Harris County, Texas, of capital nmurder and shortly
thereafter sentenced to death. The Texas Court of Crim nal Appeals

confirmed the conviction and sentence. Broxton v. State, 909



S.W2d 912 (Tex. Cim App. 1995). Broxton did not file a petition
for wit of certiorari in the United States Suprene Court.

In 1997, Broxton filed an application for state wit of habeas
corpus, and, after an evidentiary hearing, the state habeas tri al
court filed findings of fact and conclusions of |aw together with
a recomendation that relief be denied. In Cctober, 1999, the
Texas Court of Crimnal Appeals adopted those findings and
conclusions and denied relief. Ex Parte Broxton, Application No.
42,781-01 (Texas Crim App. Cctober 27, 1999).

I n Novenber 1999, the United States District Court for the
Southern District of Texas, granted Broxton’s request for
appoi nt nent of counsel pursuant to 21 U.S.C. 8§ 848(q), and in March
of 2000 Broxton filed his petition for wit of habeas corpus in
that court, supplenenting that petition in June. Broxton raised
four clains in his petition before the federal trial court: (1)
trial counsel rendered ineffective assistance by failing to
preserve error when the trial court limted the cross-exam nation
of wtness Waylon Dockens; (2) appellate counsel rendered
i neffective assistance by (a) failing to raise on appeal alleged
trial court error in refusing to allow a | esser-included offense
instruction and (b) failing to raise the allegedly inproper denial
of a chall enge for cause agai nst prospective juror Janes Smth; (3)
his rights were violated when the trial court failed to instruct

the jurors on the definition of “life sentence;” and (4) the Texas



death penalty schene is admnistered in violation of the Eighth
Amendnent. By his supplenent to his petition he asserted that his
sentenci ng proceedings were tainted by the State’'s expert whose
opi ni on consi dered race as a relevant circunstance for the jury’'s
sent enci ng deci si on.

The federal district court sustained the <claim that
constitutional error tainted the puni shnent phase of the trial and
vacated the death sentence. At the sane tine, it rejected all
clains ained at the guilt finding, declining to upset the verdict
and judgnent finding Broxton guilty of capital nurder. The
district court ordered the State of Texas to rel ease Broxton from
custody unless within 180 days the State either inposed a sentence
of life inprisonnent or conducted a new sentencing hearing. | t
further provided that the 180-day tine period did not conmence
until “the conclusion of any appeal in the portion of this order
that denies federal habeas relief.” Finally, the district court
refused to grant Broxton a certificate of appealability.

|1

Broxt on seeks to appeal the denial of relief fromthe finding
of guilt and petitions this court for a certificate of
appeal ability. The set-aside of the death sentence is not before
us. Broxton argues that his trial counsel rendered ineffective
assi stance by not preserving an asserted error of the trial court
inlimting the cross-exam nation of wtness Wayl on Dockens and in
not raising on appeal the refusal of the state trial judge to

3



instruct on the lesser included offense of felony nurder.

We are persuaded that these clainms lack sufficient nerit to
warrant a certificate of appealability, and that application is
denied. W do so for essentially the sane reasons recited by the
United States District Court in its order filed March 28, 2001.

1]

As the federal district court described in its order, Wyl on
and Sheila Dockens were guests at the Mgnolia Hotel in 1991.
Broxton pushed his way into their hotel room and proceeded to rob
them wusing a .44 magnum pistol bel onging to Wyl on. He struck
both with the pistol and then shot them \Waylon was shot in the
face and Sheila died of a gunshot wound that entered her upper |eft
arm striking vital organs before exiting her body.

-1-

The first claim the I[imtation of the cross-exam nation of
Wayl on Dockens, is neritless. The state trial judge allowed
def ense counsel to elicit fromWylon at trial that he was thinking
of filing suit against the hotel, but refused to allow counsel to
pursue the matter further, concluding that it was not relevant.
The state habeas court and the federal district court found that
the ruling was not prejudicial, even if error, because the jury
pl ainly had before it an even | arger interest of WAyl on Dockens in
t he outcone of the prosecution — he was beaten and shot by Broxton

and his wife was slain by him Not allow ng the defense to further



devel op facts surroundi ng a possi ble lawsuit agai nst the hotel did
not constitutionally curtail the cross-exam nation of the w tness.
-2

The second contention, attacking the effectiveness of his
appellate counsel in not raising on appeal the absence of an
instruction on a lesser included offense, is equally neritless.
G ven the circunstances of this crime, the | esser included of fense
of felony nurder was not in the case, as explained by the courts
below. It follows that the first prong of Strickland was not net.
Strickland v. Washington, 466 U. S. 697 (1984).

|V

The application for certificate of appealability is denied.



