UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20398

ALEX REYES; VIRG NI A MARTI NEZ,
Pl ai ntiffs-Appellees,

VERSUS

CITY OF RICHVOND, TEXAS; ET AL,
Def endant s,

DAN COX, Sergeant,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas

March 28, 2002

Bef ore SM TH, and DeMOSS, Circuit Judges, and DUPLANTIER, ! Di strict
Judge.

DeMOSS, Circuit Judge:

Plaintiff Al ex Reyes was shot by Defendant Dan Cox of the
Ri chnond Police Departnent. Reyes, who is now confined to a
wheel chair, sued Cox and the Cty of Ri chnond all eging violations

of Reyes’ Fourth and Fourteenth Anmendnent rights to be free from

! District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



the use of excessive force. See 42 U.S.C. § 1983. Plaintiff
Virginia Martinez, Reyes’ wife, also seeks danages for |oss of
consortium

O ficer Cox noved for summary judgnent based on qualified
immunity. The magistrate judge denied the notion, positing that
“Igliven the widely different wtness accounts of the shooting of
Plaintiff Reyes, the case sinply cannot be resolved on sunmary
judgnent.” O ficer Cox appeal ed the magistrate’s decision to this
Court, arguing: (1) that we have jurisdiction over this
interlocutory appeal under the “col |l ateral order doctrine,” and (2)
that, under the theory of qualified imunity, he is entitled to
summary judgnent as a matter of |aw Because we concl ude that
Oficer Cox’s “argunents on appeal depend upon portions of his
statenent of facts that differ fromthe facts the district court
assuned,” Wite v. Bal derama, 161 F.3d 913, 914 (5th Cr. 1998), we
dismss Oficer Cox's appeal for lack of jurisdiction and remand to

the trial court for resolution of the parties’ clains.

l. BACKGROUND

A. The Uncontested Facts

On Novenber 7, 1999, OOficers Stephen Polinski, Brian
Cul pepper, and the Defendant O ficer Cox attenpted to execute an
arrest warrant against Plaintiff Reyes for failure to appear on a

possession of controlled substance charge. When Reyes saw the



of ficers approaching his apartnent, he junped out the w ndow and
fled.

The sanme officers returned to Reyes’ apartnment conplex |ater
that sanme day. Wiile there, they saw Reyes clinb into the
passenger seat of a car. The officers returned to their respective
police cars to give chase. O ficer Polinski and Oficer Cox
followed behind Reyes’ car, while Oficer Culpepper took a
di fferent route.

A few bl ocks away, Reyes junped out of the passenger side of
the car. Oficer Polinski, who was cl osest to Reyes, also junped
out of his car and chased the unarned Reyes on foot between two
houses. O ficer Cox observed these events, and advised Oficer
Cul pepper about the chase’s status. O ficers Cox and Cul pepper
both parked their cars on the next street over. Oficer Cox clains
that before he exited his patrol car, he heard soneone call out for
hel p. Then, according to his testinony, he followed the voice to
a backyard catty-cornered to the yard in which Reyes and Oficer
Pol i nski were already struggling. The struggle was taking place
next to a chain-link fence on the opposite side of the other
backyard from Def endant Cox’s position.

O ficer Cul pepper was across the back fence from and on the
sane side of the yard as, Oficers Polinski and Reyes. Acivilian

wWtness, Jimy WIllians, was in the sane backyard as Oficer



Cul pepper. These are the only facts upon which all the parties’
ver si ons agr ee.

B. The D sputed Facts

According to Oficer Cox, when he arrived on the scene he
called out to Oficer Polinski, but received no answer. Oficer
Cox described the scene as well lit, but he was unable to see if
Reyes was arned. Oficer Cox clainms that he twice called out for
Reyes to stop, then fired two warni ng shots, and then fired a third
shot into Reyes’ abdonen to protect O ficer Polinski. Oficer Cox
al so asserts that, after Reyes was shot, Reyes ran a few steps away
from Oficer Polinski and then fell. He further testified that,
had Reyes al ready broken free of Oficer Polinski’s grip and begun
to flee the scene, shooting himwould be an unreasonabl e act.

According to Oficer Polinski, he caught Reyes by his shirt
and the two struggl ed when Reyes tried to escape. After fallingto
the ground, Oficer Polinski laid on his right side to prevent
Reyes from gai ning access to his firearm He held Reyes by his
|l egs as Reyes continued to hit, kick, and bite Polinski. Oficer
Pol i nski clainms he only heard two shots, and that, after the second
one was fired, Reyes junped fromhis grip, stunbled a few steps,
and then fell to the ground. O ficer Polinski described the
backyard as dimy lit.

According to Oficer Cul pepper, he yelled at Reyes to get off

of Oficer Polinski. He testified that O ficer Polinski was the



only officer in serious danger fromReyes. He also testified that
he only heard two gunshots, and that Reyes had stepped off Oficer
Polinski and run about five steps before he was shot. Hi s
testinmony reflected his view that the threat to Oficer Polinski
was over as soon as Reyes escaped his grip and attenpted to flee.
In O ficer Cul pepper’s opinion, the backyard was not well lit.

According to Reyes, when Polinski caught up with him he
fought in order to escape. Wen he escaped Polinski’s grip, he
ran. After taking about five steps, he felt the bullet hit him
Al t hough his appellate brief concedes that there were three shots
fired, he testified that he did not hear warning shots. Reyes al so
mai ntains that the officers did not verbally warn him before the
shoot i ng.

Finally, accordingtothe wtness WIlians, his nei ghbors’ dog
was biting Oficer Polinski during his scuffle wth Reyes.
WIllians al so reported hearing three shots, but testified that the
third was fired after Reyes had broken free from Polinski’s grip
and had run at |east ten feet.

The parties further dispute the evidentiary effect of Reyes’
gunshot wound. O ficer Cox clains the point of entry indicates
that Reyes was not running away; Reyes argues that the wound is

consistent with his fleeing fromthe scene.



C. The Magistrate Order

The parties agreed to have their clains heard by a nagi strate

j udge pursuant to 28 U.S.C. 8 636(c) and FED. R CVv. Proc. 73.

I n

denying O ficer Cox’s notion for summary judgnent, the Magistrate

expl ai ned:

[ T]he accounts of the five wtnesses |end
thenselves to at least two significantly different
fact scenarios, either of which is supported by
sufficient evidence to convince a reasonable jury
of that version's veracity.

Accordi ng to one possi bl e readi ng of the testinony,
Plaintiff Reyes was posing a great threat of injury
to Oficer Polinski by resisting arrest. The poor
lighting in the backyard where they fought nade it
difficult to tell whether Plaintiff Reyes had
access to Oficer Polinski’s gun or to tell how
severely Oficer Polinski was injured. Al t hough
Plaintiff Reyes’ outstanding warrant was for a
nonvi ol ent offense, his actions against Oficer
Pol i nski were violent and posed an i mmedi at e danger
to Oficer Polinski’s safety. Defendant Cox could
not run the risk of delaying the capture of
Plaintiff Reyes by first enpl oyi ng nondeadl y neans,
in part, because Plaintiff Reyes refused to yield
in this attack despite the officers’ warnings.
Def endant Cox shot and hit Plaintiff Reyes while
Plaintiff Reyes was in the mdst of assaulting
O ficer Polinski.

Accordi ng to anot her possible version, perhaps the

closest to an opposite account, an unar ned
Plaintiff Reyes was struggling to escape from
O ficer Polinski’s grasp in a well-lighted
backyard. O ficer Polinski’s strong hold on

Plaintiff Reyes’ |leg caused Plaintiff Reyes to kick
and stonp Oficer Polinski in his effort to break

free. The honeowners’ dog joined the scuffle,
possibly biting Oficer Polinski as he was |ying on
t he ground. Finally, Plaintiff Reyes managed to

get away from O ficer Polinski and to run ten feet
before he was hit by the bullet and paral yzed.



As a matter of law, the Magistrate concluded, these different
versions inplied different verdicts, and thus summary judgnent was

I nappropri ate.

1. JURI SDI CTI ON

This Court has jurisdiction over “all final decisions of the
district courts,” except those imediately appealable to the
Supreme Court. 28 U . S.C. § 1291. The denial of a summary j udgnent
is generally not a final, appeal abl e order. However, “[u] nder the
collateral order doctrine, a small class of interlocutory orders
that (1) conclusively determne, (2) inportant issues, which are
separate from the nerits of the action, and (3) which would be
effectively unreviewable on appeal from a final judgnent, are
deened ‘final’ for purposes of appeal.” Cantu v. Rocha, 77 F.3d
795, 802 (5th Cir. 1996).

To determ ne whether a denial of sunmmary judgnent based on
qualified imunity is imedi ately appeal able, this Court | ooks at
the | egal argunent advanced. Wen a district court denies summary
judgnent on the basis that genuine issues of material fact exist,
it has nmade two distinct Ilegal conclusions: that there are
“genui ne” issues of fact in dispute, and that these issues are
“material.” This Court may not review a conclusion that issues of

fact are genuine, Behrens v. Pelletier, 516 U S. 299, 313 (1996),

but we can review a district court’s conclusion that an issue of



law is material. Bazan v. Hi dalgo County, 246 F.3d 481, 490 (5th
Cr. 2001). An officer challenges materiality when he contends
that “taking all the plaintiff’s factual allegations as true no
violation of a clearly established right was shown.” Cantu, 77
F.3d at 803.

Arguing that materiality is the only thing at issue here,
O ficer Cox urges this Court to exercise jurisdiction over this
case. His brief states: “The facts are undi sputed. Inportantly,
even when all objective facts are viewed in a light nost favorable
tothe Plaintiffs, qualified immunity is clearly not overcone. The
court thus has jurisdiction. ”

The problem with Oficer Cox’s argunent is that, despite
giving lip service to the correct | egal standard, his argunent does
not take the facts in a light nost favorable to the Plaintiffs. 1In
fact, significant portions of his argunent assune facts different
from those assuned by the Magistrate. For exanple, his brief
states that two police officers “were yelling for Reyes to stop.”
Yet, the Magistrate specifically listed the presence of “the
of ficers’ warnings” as a genui ne disputed i ssue of fact, and Reyes
has consistently argued that he was not warned. Mor e
significantly, Cox’s argunent assunes Reyes was either assaulting

Pol i nski when he was shot, or possibly, noving towards another



of ficer.? However, the Magistrate identifies “the nost
significant” issue of fact as “whether Plaintiff Reyes was
assaulting Oficer Polinski when Defendant Cox shot Plaintiff Reyes
or whether Plaintiff Reyes was sinply fl eeing capture and posi ng no
further serious threat.”

In essence, Cox’s appeal anpbunts to a challenge to the
sufficiency of the evidence cited by the Magi strate. However, this
Court has nmmde clear that, “to the extent that [an officer’s]
argunent s on appeal depend upon portions of his statenent of facts
that differ fromthe facts the district court assumed, we would
lack jurisdiction to consider them because they would involve
challenges to the sufficiency of the evidence.” Wiite .
Bal derama, 161 F.3d 913, 914 (5th Cr. 1998); see also Cantu, 77
F.3d at 802 (“Orders that resolve a fact-related dispute of
‘evidence sufficiency’, i.e. which facts a party may, or nay not,
be able to prove at trial . . . are not i medi ately appeal abl e and

must await final judgnent.”).

2 Cox's brief states that “Cox’ third shot hit Reyes, not in the
back, but just below his nipple, which denonstrates that Reyes was
not, as he alleges, running from Cox when he was shot.” He also
states, “Reyes clains that he . . . decided to flee again just as
he was shot.” Only once, in his reply brief, does Cox arguably
acknowl edge the Plaintiffs’ assertion that Reyes was fleeing when
shot: "From an objective standpoint, that Reyes nmay have taken a
few steps from Pol i nski does not nean he was no |l onger a threat to
the public or other officers.” However, this statenent is nerely
an attack on the Magistrate s conclusion that sufficient evidence
exists for a fact finder to conclude that Reyes was fl eeing and no
| onger posed a threat when he was shot. This is not an argunent we
can review here. Johnson v. Jones, 515 U S. 304, 312 (1995).
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I11. CONCLUSI ON

We find no error in the Magistrate s decision that the fact
issues in this case preclude summary judgnent. Cox’ s argunents
here chal | enge t he genui neness, rather than the materiality, of the
factual disputes in this case, which is not reviewable by
interlocutory appeal. Accordingly, we dismss for |lack of

jurisdiction and remand to the district court.
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