UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20106

PARKANS | NTERNATI ONAL LLC,
Pl ai ntiff-Counter Defendant-Appell ee,
VERSUS
ZURI CH | NSURANCE CO.

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas

August 5, 2002

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
DUHE, Circuit Judge:

Def endant Zurich | nsurance Conpany issued plaintiff Parkans
International, L.L.C., a Commercial Package Policy of primry
i nsurance including crinme coverage, and an excess Custom Cover
Policy (“CCP"). After suffering a |loss caused by the fraud of a
third party, Parkans submtted a clai munder the crine coverage of
the primary policy. Zurich denied coverage, and Parkans sued under
both the primary policy and the CCP seeking coverage and danmages.
After a jury trial, the district court entered judgnent for

Par kans. For the foll ow ng reasons, we reverse and render.



BACKGROUND AND PROCEDURAL HI STORY

Par kans agreed to purchase scrap netal from Adusa Export,
prom sing paynent with an irrevocable letter of credit to be i ssued
by a bank of Parkans’ choice and confirnmed by a bank of Adusa’s
choi ce. Parkans chose Marine Mdland which issued the letter of
credit. Paynent woul d occur at sight upon presentation of certain
non- negoti abl e docunents. Usi ng fraudul ent docunents, Adusa
obt ai ned paynent, despite never having shipped the scrap netal.
Wells Fargo (the confirm ng bank) paid Adusa under the letter of
credit, and Marine Mdland wi thdrew funds from Par kans’ account to
pay Wl |ls Fargo. Parkans, having sustained al nost a mllion-dollar
| oss because of the fraud, notified its insurance broker, who said
the I oss was not covered. The perpetrators remain at |arge.

After filing a claimfor indemity under the primary policy,
Par kans brought this action alleging that Zurich breached its
contracts by failing to indemify Parkans under both the prinmary
policy and the CCP. Parkans al so asked for tort danages agai nst
Zurich, alleging bad faith and violations of the Texas |nsurance
Code and Deceptive Trade Practices Act (DTPA). Zurich denied
coverage under both policies and deni ed any w ongdoi ng.

Par kans noved for partial summary judgnent on the primary
policy, arguing that the crine coverage for forgery applied.
Zurich noved for sunmmary judgnent on both policies and on the
damage clains. The court granted Parkans’ notion finding coverage

under the primary policy and denied Zurich’s notion.
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The remaining issues went to trial by jury. After having
been instructed that the | oss was covered under the primary policy
and that Zurich’'s failure to pay the claim was a breach of the
primary policy, the jury found that Zurich failed to conply with

the CCP. The jury also found that Zurich know ngly engaged in

unfair and deceptive practices. The jury awarded $1.34 mllion for
breach of contract, $1.29 million on the tort clains, and $350, 000
for attorneys’ fees at trial. The district court entered fina

j udgnent against Zurich only on the breach of contract award and
attorneys’ fees, awarding interest and statutory damages as well.
Zurich appeal s.
1. PRI MARY COVERAGE AND THE PARKANS LOSS

The crinme coverage at i ssue under the primary policy provides:

W will pay for loss involving Covered Instrunents resulting
directly fromthe Covered Causes of Loss.

1. Covered Instrunents: Checks, drafts, prom ssory notes,
or simlar witten prom ses, orders or directions to pay
a sumcertain in “noney” that are:

a. Made or drawn by or drawn upon [the insured];
b. Made or drawn by one acting as [the insured s] agent;

or that are purported to have been so nade or drawn.

2. Covered Causes O Loss: Forgery or alteration of, on or
in a Covered Instrunent.

Fi ndi ng coverage under the foregoing provisions, the district
court determ ned on summary j udgnent that Adusa obtai ned paynent on
the letter of credit by presenting “forged docunents” to Wlls

Fargo, including forged certificates and a forged bill of |ading.



This court reviews de novo the trial court’s decision on sumrary

judgnment. Md-Continent Cas. Co. v. Chevron Pipeline Co., 205 F. 3d

222, 225 (5th Cir. 2000).1!

The summary j udgnent evi dence establishes that the irrevocabl e
letter of credit was payable at sight upon the presentation of
certain docunents, nanely, a commercial invoice, a packing list, a
certificate of weight, a quality and weight certificate from a
qualified surveying firm on board bills of lading issued to the
order of Marine Mdland by the shipper, and Adusa s signed
statenent certifying that one set of non-negotiabl e docunents was
sent by courier to Parkans imrediately after shipnent. Adusa
present ed docunents purporting to be those docunents required by
the letter of credit, nost on its own l|etterhead, wth an
i nspection quality and wei ght certificate ostensibly fromAl fred H
Knight (a surveying firnm) and bills of lading ostensibly from
Crow ey Anerican Transport (a shipping conpany), although all the

docunents were fraudul ent.

' This Court will review a denied notion for sunmmary judgnent
(as an exception to the general rule) if the district court granted
the opposing party's sunmary judgnent notion. See, e.d., Ranger
Ins. Co. v. Estate of Mjne, 991 F. 2d 240, 241 (5th Gr. 1993). 1In
this case both Parkans and Zurich noved for sunmary judgnent on the
primary policy, though Parkans’ notion was for partial sunmary
judgnent on that single issue and Zurich’s was nore extensive
Thus we will reviewthe cross notions on coverage under the primary
policy de novo, and review Zurich’s remai ni ng assi gnnents of error
on a post-trial basis. C. Black v. J.1. Case Co., Inc., 22 F. 3d
568, 570 n.3 (5'" Cir. 1994) (no review of pretrial denial of
summary judgnent, wth certain exceptions, if final adverse
judgnment follows full trial on the nerits), cert. denied, 513 U S
1017, 115 S. C. 579, 130 L. Ed. 2d 494 (1994).
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Zurich contends that even if forgeries occurred, they were not
covered because they were not forgeries of “covered instrunents.”
To be a “covered instrunent,” a docunent nust be a check, draft,

prom ssory note, or simlar witten prom se, order or directionto

pay “Made or drawn by or drawn upon [ Parkans]; Made or drawn by one
acting as [Parkans’] agent; or [] purported to have been so nade or
drawn.” Even if we viewthe letter of credit as a “simlar
prom se[] to pay,” it cannot be a “covered instrunent” because it
was neither made by, drawn by, or drawn upon Parkans or its agent,
nor purported to have been so nade or drawn.

The district court recogni zed that Parkans “may not have been

the ‘technical’ drawee in the transaction,” but treated Parkans as
such sinply because it was the party who “ultimately suffered the
|l oss.” The district court quoted from and enbraced the reasoning

of Omi source v. CNA, 949 F. Supp. 681, 690 (N.D. Ind. 1996), which

held Omi source to be the “drawee” “[i]n the sense of ‘to draw as
to wthdraw, to call on funds, or to get from a source.”

Omi source quoted fromBlack’s Law Dictionary, Anerican Heritage

Dictionary and Webster’s New Universal Unabridged Dictionary, in

order to define “drawee”.
A contextual analysis of the contract is the proper approach

to determne the neaning of contractual terns. See @Gulf Metals

Indus., Inc. v. Chicago Ins. Co., 993 S. W2d 800, 805-06 (Tex.

App. - Austin 1999, pet. denied). The policy uses the term “drawn”

in the context of the specific listed instrunents and “simlar



prom ses, orders, or directions to pay.” |In the comerci al
paper context the phrases “drawn by” and “drawn upon” are not
anbi guous and have a definite | egal neaning. A contract termthat
can be given a definite or certain | egal neaning is not anbi guous.

Nati onal Union Fire Ins. Co. v. CBlI Indus., Inc., 907 S.w2d 517,

520 (Tex. 1995). W will not therefore interpose nultiple
di cti onary usages.

The letter of credit itself identifies the drawee as the
“Advi sing Bank,” i.e., Marine Mdl and and not Parkans. Neither the
letter of credit nor any of the fraudul ent docunents presented by
Adusa were made or drawn by or drawn upon Parkans. Nor were any of
those docunents nmade or drawn by or drawn upon one acting as
Par kans’ agent. In the letter of credit transaction, Marine
M dl and acted as principal for itself not as agent for Parkans.

See Republic Nat’'l Bank v. Northwest Nat'l Bank, 578 S.W2d 109,

114 (Tex. 1978). Finally, none of the docunents were “purported to
have been . . . made or drawn” by or drawn upon Parkans within the
meani ng of the policy. The remaining docunents were all ostensibly
made by Adusa or legitimate enterprises, not Parkans. Adusa’ s
direction to Wlls Fargo to pay via wre transfer, even if we
consider it a forgery, was not drawn upon Parkans. Accordingly,
none of the docunents in this case are “covered instrunents.” W
therefore reverse the partial summary judgnment in favor of Parkans
and render judgnent for Zurich, finding no coverage under the

primary policy.



1. EXCESS COVERAGE UNDER THE CCP

Zurich noved for judgnent as a matter of |aw that no coverage
exi sted under the CCP. W review denial of a notion for judgnent
as a matter of law using the sane standard as the district court;
factual issues are reviewed only for the presence of substanti al
evi dence supporting the verdict, and | egal issues are reviewed de

novo.? Heller Fin., Inc. v. Gammto Conputer Sales, Inc., 71 F.3d

518, 523 (5" Cir. 1996).

The CCP applies “excess of, but in the sane manner and on the
sane basis as the primary insurance shown on our Schedule A as
applying to Coverage Part A-1.”2 Even if the crine coverage in the

primary policy is intended to be included in the neaning of the

2 W will not reviewthe pretrial denial of Zurich's notion for
summary judgnent on this issue since final judgnent was entered
adverse to the novant on the basis of a subsequent full trial on
the nerits. See Ranger, 991 F.2d at 241 and n.1 above.

3 W disagree with Parkans’ contention that the Texas Anendatory
Endor senent replaces the quoted | anguage in the CCP. The quoted
| anguage is the first sentence of itemA of Coverage Part A-1. The
endor senent provi des:

1. The first sentence of Item A of the Insuring
Agreenents of Coverage Part A-1 is replaced by the
fol | ow ng:

2. The first sentence of Item A of +the |Insuring
Agreenents of Coverage Part B-1 is replaced by the
fol | ow ng:

W will pay to the insured those suns the insured becones

legally obligated to pay or assunes under an insured
contract that are in excess of the Retained Limt
specified in the Declarations of our policy or any valid
and col l ecti bl e other insurance.
We interpret the blank after the first nunbered paragraph of the
f or egoi ng endor senent as maki ng no change to the first sentence of
item A pertaining to Coverage Part A-1
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foregoing clause, the loss in this case is excluded because, as
di scussed above, the docunents involved are not “covered
instrunments” as defined in the primary policy.

Parkans has alternatively argued that CCP provides a gap-
filling function, and thus applies here regardless of underlying
cover age. Par kans points to no provision in the CCP, however,
speci fyi ng drop-down coverage if primary insurance does not apply.
To the contrary, the CCP has a nmintenance provision, requiring
that “the primary insurance nust continuously: provide no |ess

coverage than witten on our Schedule A at inception of our

policy.” Furthernore, if the primary coverages listed in Schedul e
A are not maintained, the CCP coverage “wll apply in the sane
manner as if the primary i nsurance were still in effect, maintained
and collectible.” W hold that these provisions in the CCP

precl ude drop-down coverage by show ng the intention that the CCP
serve only as an excess |ayer above that insurance listed in
Schedul e A, none of which is applicable to the Parkans |oss. Cf

Commercial Union Ins. Co. v. Walbrook Ins. Co., 7 F.3d 1047, 1050,

1053 (5" Cir. 1993) (drop-down coverage inplicated by clause
providing a self-insured retention “for each occurrence not covered
by the specified underlying [policy]”).
V. THE TORT CLAI M5

The jury also found that Zurich engaged in an unfair or

deceptive act or practice that caused danage to Parkans, and did so



knowi ngly.* Zurich had noved for judgnent as a matter of |aw on

those clainms, so we review |l egal issues de novo and factual issues

for substantial evidence in support of the verdict. Heller

Fin.,

71 F.3d at 523.

On these clains Zurich is entitled to judgnent as a natt

The jury al so answered “yes” to the next question,

4

The jury answered “yes” to the foll ow ng question:

er of

Did Zurich engage in any unfair or deceptive act or practice
t hat caused danages to Parkans?

“Unfair or deceptive act or practice” neans any of
fol | ow ng:

Failing to affirm or deny coverage of a claimwithin a

reasonable tinme, or

Refusing to pay a clai mw thout conducting a reasonabl e

i nvestigation of the claim or

Failing to provide pronptly to Parkans a reasonable

expl anation of the factual and | egal basis in the policy

for an insurer’s denial of the claim or

Failing to attenpt in good faith to effectuate a pronpt,

fair, and equitable settlenent of a claim when the

insurer’s liability has becone reasonably clear, or

Maki ng or causing to be made any  statenent

m srepresenting the terns, benefits, or advantages of an

i nsurance policy, or

maki ng any m srepresentation relating to an insurance

policy by:

a. failing to state a material fact that 1is
necessary to make ot her statenents not
m sl eadi ng, considering the circunstances under
whi ch the statenents are nade; or
b. maki ng any statenent in such a manner as to

m sl ead a reasonably prudent person to a false
conclusion of a material fact, or

Representing that the Custom Cover Policy had or would

have characteristics that it did not have, which

representation Parkans relied on to its detrinent, or

Representi ng that an agreenent confers or involves rights

that it did not have or involve, which representation

Parkans relied on to its detrinent.

t he

whet her Zuri ch

engaged in the conduct “know ngly.” That question defined
“knowi ngly” as having actual awareness at the tinme of the conduct
the falsity, deception, or wunfairness of the conduct in
guestion.”

[ Of



| aw, because it had a reasonabl e basis for denial of coverage. See

Transportation Ins. Co. v. Mriel, 879 S.W2d 10, 18 (Tex. 1994)

(insured claimng bad faith nust prove that insurer had no
reasonabl e basis for denying or delaying paynent of the claim.
This shields Zurich whether the tort clains are comon-|aw or
statutory. 1d. (common-law breach of duty of good faith and fair

deal i ng); Higginbothamv. State Farm Mut. Auto Ins. Co., 103 F.3d

456, 460 (5'" Gir. 1997) (clains under DTPA and 8§ 21.21 of the Texas
| nsurance Code require sane predicate for recovery as a bad faith

cause of action); see also Enmmert v. Progressive County Mit. Ins.

Co., 882 S.W2d 32, 36 (Tex. App.—Tyler 1994, wit denied) (insurer
wll not be faced with a tort suit for challenging a claim of
coverage if there was any reasonabl e basis for denying coverage)
(violations of Texas Insurance Code, clainms under Texas Deceptive

Trade Practices Act, and common-lawtort) (citing Lyons v. Mllers

Cas. Ins. Co., 866 S.W2d 597 (Tex. 1993)). Since there was a bona

fide dispute justifying the insurer’s failure to pay, the insurer,
as a matter of law, did not act in bad faith.
Moreover, the jury wessentially found no tort injuries

i ndependent of the contract danages.® There can be no recovery for

5 The verdict formcontained the sane |ine itens of danages for
the tort clains (question 5 on the verdict) as for the breach of
contract clains (question 4), and the jury awarded | ess for each
item on the tort question. Even with the additional damages
awar ded for “know ng” m sconduct (question 6), the total tort award
was | ess. Entering judgnent the district court disregarded the
tort damages ($1.29 nmillion total awarded in questions 5 and 6 on
the verdict) as included in the breach-of-contract award ($1.34
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extra-contractual damages for mshandling clains wunless the
conpl ai ned of actions or om ssions caused injury independent of
those that would have resulted from a wongful denial of policy

benefits. Provident Anerican Ins. Co. v. Castaneda, 988 S.W2d

189, 198-99 (Tex. 1998) (clains of Insurance Code viol ati ons and
under DTPA).
V. OTHER | TEMS AWARDED PARKANS

Since plaintiff does not prevail under our ruling, no
attorneys’ fees or statutory danages are due. Tex. Ins. Code art.
21.55 8 6 (right to statutory damages and attorneys’ fees
predicated on insurer’s liability on clain); Tex. Ins. Code art.
21.21 8§ 16(b) (right to attorneys’ fees and other relief for

plaintiff “who prevails”); Mancorp, Inc. v. Cul pepper, 802 S. W2ad

226, 230 (Tex. 1990)(under the DTPA actual danage award is
prerequisite to attorneys' fees); Tex. Cv. Prac. & Rem Ann. 8§
38.001 (West 1997) (reasonable attorneys’ fees recoverable “in
addition to the anount of a valid claini).
VI . CONCLUSI ON

Because no covered instrunment was nade or drawn by or drawn
upon Parkans, the crine coverage for forgery under the primry
policy does not apply. Zurich not Parkans was entitled to sumary

j udgnent on coverage under the primary policy. The CCP provides

only excess and not drop-down coverage, so it does not apply to

mllion total awarded question 4 of the verdict).
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fill the gap in primary coverage. There is no basis for recovery
under the tort clains. No attorneys’ fees or statutory damages are
due plaintiff.

The judgnent previously entered in favor of Parkans is
reversed, and judgnent is rendered for Defendant Zurich |Insurance
Conpany denying all relief to Parkans.

REVERSED and RENDERED
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DENNI'S, G rcuit Judge, dissenting:

To the detrinment of the insured, the majority gives the terns
of this insurance policy their technical, rather than popul ar,
meani ng. Because this nethod of interpretation contravenes
est abl i shed canons of Texas insurance law, | respectfully dissent.

l.

The threshold question is whether Parkans’s letter of credit
is a “covered instrunent.” The policy defines covered instrunents
as:

Checks, drafts, promssory notes, or simlar witten

prom ses, orders or directions to pay a sumcertain in
“nmoney” that are:

3. Made or drawn by or drawn upon [ Parkans];
4. Made or drawn by one acting as [Parkans’ s]
agent ;

or that are purported to have been so nade or drawn.
Because the policy provision refers to “checks,” “drafts,” and

“prom ssory notes,” the majority argues that the word “drawn” nust
be read in context according to its neaning under the UCC. It
t heref ore concl udes that the phrase “drawn by or drawn upon” |limts
coverage to transactions in which the insured is the actual
“drawee” under Texas commerci al paper law. Since M dland Bank was
technically the drawee in this transaction, the court holds that
the letter of credit was not “drawn upon” Parkans and t herefore was
not a covered instrunent.

The majority’ s interpretation conflicts with basic principles

of Texas insurance |aw. Wen interpreting an insurance contract,
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Texas courts wll read its terns in their plain, ordinary, and
popul ar sense unless the policy defines a termin sone other way.?®
Texas courts disfavor interpretations that |imt coverage, and t hey
construe anbiguities in favor of the insured.’ Under these
principles, Parkans was covered for its | oss.

In the present context, the relevant popular definition of
“draw’ is “to wthdraw’ or “to take or receive noney froma source
of supply.”® Under this plain-language reading, the letter of

credit was “drawn upon” Parkans because the funds stolen in this

6 Puckett v. U.S. Firelns. Co., 678 S.W2d 936, 938 (Tex. 1984)
(“[1]t is the court’s duty to give the words used their plain
meani ng.”); Ransay v. Md. Aner. Gen. Ins. Co., 533 S.W2d 344, 346
(Tex. 1976) (“Wth no definition in the policy, we nust first
determ ne whether the termhas a readily ascertainable neaning in
the plain, ordinary and popul ar sense of the words thensel ves.”);
see also 45 Tex. Jur. § 109, at 130-31 (3d ed. 1995) (“Contracts of
i nsurance nust be construed, as other contracts, according to the
terns that the parties have used, to be taken and understood, in
the absence of anmbiguity, in their plain, ordinary, and popul ar
sense, unless there are other provisions indicating a contrary
intention of the parties. Thus, if the insurance policy does not
define the terns used, they are to be given their plain, ordinary,
and generally accepted neaning.”).

" Puckett, 678 S.W2d at 938 (“It is well established that
i nsurance policies are strictly construed in favor of the insured
in order to avoid exclusion of coverage.”); Ransay, 533 S.W2d at
349 (“When the | anguage of a policy is susceptible of nore than one
reasonabl e construction, the courts will apply the construction
whi ch favors the insured and permts recovery.”).

8 The Anerican Heritage Dictionary 561 (3d ed. 1992) (defining
“draw’ as “To withdraw (noney).”); Black’s Law Dictionary 494-95
(7th ed. 1999) (“To take out (noney) from a bank, treasury, or
ot her depository.”); IV Oxford English Dictionary 1026 (2d ed.
1989) (“To take, receive, or obtain (noney, salary, revenue, etc.)
froma source of supply.”).
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transaction were ultimately drawn from Parkans’s account.® And, to
the extent that it is unclear whether the policy requires that
Par kans be the technical drawee of the instrunent, we are conpell ed
to construe this anbiguity in favor of coverage.

The majority rejects this plain reading of the policy in favor

of a nore technical one. Relying on GQulf Metals Industries, Inc.

v. Chicago Insurance Co., the majority argues that the policy nust

be read in the commercial paper context and according to UCC

definitions. The majority’s reliance on Gulf Metals is, however,

m spl aced. At issue in Gulf Metals was the neaning of the phrase

“sudden and accidental” as it appeared in an insurance policy.?
The district court held that the term “sudden” adds a tenpora
el ement, mneaning “abrupt” or “brief.”!? The insured disagreed,
arguing that “sudden” does not necessarily carry a tenporal
meani ng. CGiting various dictionary definitions, the insured argued
that the word can al so nean “unexpected,” and that this uncertainty

of meani ng proves that the policy is anbiguous.?®

® See Omisource v. CNA/Transcontinental Ins. Co., 949 F. Supp.
681, 688-90 (N.D. Ind. 1996) (applying this plain-Ianguage
construction of the phrase “drawn upon” and findi ng coverage for a
simlar loss under a simlar policy).

10993 S. W3d 800 (Tex. App.-Austin 1999, pet. denied).
111d. at 803.

12

d. at 805.

B3] d.
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The Texas appeals court rejected the insured s argunent.?
Noti ng that the word “sudden” appeared i n conjunction with the word

“accidental ,” the court reasoned that “sudden” nust add a tenporal
requi renment. “Because ‘accidental’ describes an unforeseen or
unexpected event,” the court held that “to ascribe the sane neani ng
to ‘sudden’ would render the terns redundant and violate the rule
that each word in a contract be given effect.”?® Thus, both of the
proffered interpretations were ordi nary, or popular; the court was
not rejecting a plain-language interpretation in favor of a
technical one. Rather, the court held that, in context, “sudden”

was clearly being used in its popul ar tenporal sense.

Contextual argunents like the one used in GQulf Metals are

useful for interpreting terns that have nultiple commobn neani ngs,
but not for choosing a technical interpretation over a reasonable
common i nterpretation. In this case, for instance, the phrase
“drawn upon” cannot nean that the instrunment nust be “sketched” or
“Illustrated” upon Parkans’s corporate headquarters, because the
policy clearly uses the phrase in the context of nonetary
W t hdr awal s. But there is nothing in the context of the policy
that limts the word “drawn” to its technical neaning under the
UCC. The termis not specifically defined, and the policy nakes no

reference to the Texas Busi ness and Conmerce Code. Under Texas

¥4 1d. at 806.
15 1d. at 805.
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insurance law, if Zurich intended for the termto have a definition
other than an ordinary one, it was required to define the term
accordingly. 1

Texas courts will sonetines interpret a termin an insurance
policy according toits usage within a particul ar “vocation, trade,
or industry.”t Reliance on trade wusage is, however, only
appropriate when the insured i s acquai nted with and has adopted t he

usage.!® For exanple, in Mescalero Enerqgy, Inc. v. Underwiters

Indemi ty General Agency, Inc., a Texas appellate court applied the

trade usage of the term “foundati on” when interpreting a “Bl owout

6 See W Reserve Life Ins. Co. v. Meadows, 261 S.W2d 554, 557
(Tex. 1953) (stating that the terns of an insurance contract “are
to be given their plain, ordinary and generally accepted neani ng
unl ess the instrunent itself shows them to have been used in a
technical or different sense”); 45 Tex. Jur. § 109, at 131 (“[I]f
t he i nsurance policy does not define the terns used, they are to be
given their plain, ordinary, and generally accepted neaning.”).

17 Mescal ero Enerqgy, Inc. v. Underwiters Indem Gen. Agency,
Inc., 56 S.W3d 313, 320 (Tex. App.-Houston [1lst Dist.] 2001, pet.
denied) (quoting Nat’|l Union Fire Ins. Co. v. CBI Indus., Inc., 907
S.W2d 517, 521 n.6 (Tex. 1995)).

8 Ensco Screen Pipe Co. v. Heights Muffler Co., 420 S.W2d 179,
182 (Tex. G v. App.-Houston [14th Dist.] 1967, no wit) ("“Usage or
custom is admssible to determne the terns of a contract where
parties have not defined them provided such usage or customis so
wel | established and generally known as to rai se a presunption that
the parties knew of it and contracted with reference to it.”);
Trinity Universal Ins. Co. v. Rogers, 215 S.W2d 349, 355-56 (Tex.
Cv. App.-Dallas 1948, no wit) (stating that a party cannot be
bound by a custom or usage unless the party knows of and has
accepted the usage); see also 45 Tex. Jur. § 120, at 143-44 (“The
general rule is that usage in a particular place, or of a
particul ar class of persons, may not be binding on other persons
unl ess they are acquainted with and adopt it.”).
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| nsurance Policy.”' The insured in Mescalero was an oil and gas
drilling contractor engaged in the practice of drilling horizontal
wel | s.2° The policy was specifically designed to insure contractors
agai nst blowouts, which are common hazards associated wth
hori zontal drilling.?t Thus, the insured was acquainted with the
i ndustry usage, and it was reasonable to assune that the parties
intended to incorporate that usage into this industry-specific
policy.

In contrast to Mescalero, there is no evidence in the present
case that Parkans was fam liar with comrerci al paper term nol ogy or
that the parties intended to i ncorporate UCC definitions. Parkans
recycles scrap netal; it does not provide banking or |egal
servi ces. There is no reason to assune that the conpany’s
officials were famliar wth the technical termnology of
commerci al paper law. Furthernore, Parkans’s policy covers general
comercial liability including bodily injuries, property danmage,
and other generic |osses that nobst businesses incur; it is not
specific to banking-related | osses. Thus, there is nothing in the
record to suggest that the parties intended to incorporate a nore
speci al i zed neani ng.

In short, | would find coverage under the primary policy.

19 56 S.W3d at 319.
20 1d. at 315-16.
2t 1d.
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Under a plain reading of the policy, the letter of credit was
“drawn upon” Parkans in the sense that the noney was ultimtely
drawn from Parkans’s account. There is no valid contextual or
trade usage argunent for reading the policy in a specialized
commerci al -1 aw sense.
.
Because | disagree with the majority’s conclusion that there
IS no coverage under Parkans’s primary policy, | also disagree with
its conclusion that there is no coverage under the unbrella policy.
The unbrella policy applies in “excess of, but in the sane nmanner
and on the sane basis as the primary insurance listed in Schedul e
A. . . .7 Schedule Alists Parkans’s CG. policy as one of the
primary policies covered by the unbrella policy. Thus, since the
provisions at issue inthis case fall under the CA policy, Parkans
was al so covered under its unbrella policy.
L1,
For the foregoing reasons, | would affirmthe district court’s
ruling. Under a proper, plain reading of Parkans’'s primary and

unbrella policies, this | oss was covered.
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