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LEASEHOLD EXPENSE RECOVERY, | NC.,
Pl ai ntiff-Appellant,
V.
MOTHERS WORK, | NC.; MOTHERS Work (RE) | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore BENAVI DES and DENNI'S, Circuit Judges, and WALTER,
District Judge.

BENAVI DES, Circuit Judge:

Thi s appeal concerns the interpretation of a contingency fee
contract under Texas law. The appellant clains that the district
court erred in entering judgnent for the appellees on its breach
of contract clains, conspiracy claim and claimfor recovery in

guantum neruit.

"District Judge of the Western District of Louisiana,
sitting by designation.
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| . Background

Appel | ant Leasehol d Expense Recovery, Inc. (“LER’) is in the
busi ness of reviewing retail |eases for overcharges. Appellees
Mot hers Work, Inc. and Mothers Woirk (R E.) Inc. (collectively
“Mothers”) sell maternity clothing fromretail stores operating
fromshopping malls throughout the country. On March 15, 1994,
LER entered into a Contingent Fee Contract (the “Contract”) wth
A Pea in the Pod (“APIP"), which thereafter nerged with Mt hers,
who assuned APIP s rights and responsibilities under the
Contract. Under the Contract drafted by LER LER agreed to
review sixty-three of APIP s |eases with shopping malls to
determ ne whet her | andl ords were overcharging for rent and
operating expenses. The Contract authorized LER to negotiate and
col l ect upon a settlenent regardi ng overcharges with each
landl ord, within certain limtations, and described the terns of
LER s conpensation. The Contract also included a provision
regardi ng term nation

In 1994, LER reviewed twenty-one | eases and found nore than
$500, 000 in potential overcharges. Mthers eventually authorized
LER to proceed with thirteen of the twenty-one audits. From 1996
to 1997, LER contacted |andlords and attenpted to recoup all eged
overcharges on behalf of Mdthers. However, all thirteen of the
| andl ords refused to deal with LER wi thout an authorization
letter from Mdthers. LER maintains that although Mt hers
repeatedly prom sed that such authorizations would be
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forthcom ng, they were never provided. LER believes that Mthers
used the know edge of past overcharges to negotiate new, nore
favorable | eases with its landlords on its owm. Mthers refused
to pay LER for its work, on the grounds that LER was not entitled
to conpensation under the terns of the Contract.

On January 10, 2000, LER sued Mothers in Texas state court
for breach of contract, fraud, negligence, grossly negligent
m srepresentati on, and conspiracy. Mothers renoved the claimto
federal court, which has diversity jurisdiction. Mthers noved
for summary judgnent as to all of LER s causes of action. The
magi strate judge prepared a report and order on April 27, 2001,
recomendi ng that the notion be granted in part and denied in
part. The magi strate judge recomended that summary judgnent be
denied only with respect to LER s breach of contract clains
concerning three stores. On July 26, 2001, the district court
adopted the magi strate judge’'s report and recommendations in
full. On August 20, 2001, the district court rejected LER s
nmotion to reconsider the July 27, 2001 Order. Follow ng a short
bench trial on LER s remaining clainms, the district court awarded
Mot hers judgnment as a matter of |law, save a $9,074.46 award
concerni ng an anmount that was uncontest ed.

1. St andard of Revi ew

This court reviews a district court’s grant of summary

j udgnent de novo. Rivers v. Cent. and S. W Corp., 186 F.3d 681,



682 (5th Cir. 1999). Summary judgnent is appropriate, when,
viewi ng the evidence in the Iight nost favorable to the nonnoving
party, the record reflects that no genui ne issue of any materi al
fact exists. Celotex Corp. v. Catrett, 477 U S. 317, 322-324,
(1986); Sul zer Carbonedics, Inc., 257 F.3d at 456. See al so
Transitional Learning Cnty. at Galveston, Inc. v. US Ofice of
Pers. Mgnt., 220 F.3d 427, 429 (5th Cr. 2000). A material fact
is one that “mght affect the outcone of the suit under the
governing |law and a “dispute about a material fact is

‘genuine’ ...if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Sul zer Carbonedics,
Inc., 257 F.3d at 456 (quoting Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986)).

Chal l enges to the district court’s determ nations of fact
followng a bench trial are reviewed for clear error, and
conclusions of |law are reviewed de novo. Kona Tech. Corp. v. S
Pac. Transp. Co., 225 F.3d 595, 601 (5th G r. 2000). Since this
case cones to the court through diversity jurisdiction, the
substantive | aw of Texas applies. I|d.; See Erie RR v.

Tompkins, 304 U.S. 64, 78-79 (1938).
I11. Breach of Contract C ains
“Under Texas law, the interpretation of an unanbi guous

contract, as well as the determ nation of whether or not a
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contract is anbiguous, is a |legal question.” Steuber Co. V.
Hercules Inc., 646 F.2d 1093, 1098 (5th Gr. 1981). |If the
contract terns are susceptible to only one reasonabl e
construction, the contract is unanbi guous and will be enforced as
witten. CGuaranty Nat. Ins. Co. v. Azrock Industries Inc., 211

F.3d 239, 243 (5th Cr. 2000).

In contract disputes, the court’s primary concern is to give
effect to the witten expression of the parties’ intent. Nat’l
Union Fire Ins. Co. v. Care Flight Air Anbul ance Service, Inc.

18 F. 3d 323, 328-39 (5th Gr. 1994). In doing so, the court
reads all parts of the contract together to ascertain the
agreenent of the parties, ensuring that each provision of the
contract is given effect. 1d. at 329; Kona Tech. Corp., 225 F.3d

at 610; Sul zer Carbonedics, Inc., 257 F.3d 449 (5th Cr. 2001).

A Under the Contract, is LER entitled to conpensation for
over charges di scovered, but not recovered?

1. Substantive Caim

LER contends that, by the plain terns of the Contract, the
district court erred in granting summary judgnent to Mt hers
regardi ng ei ghteen stores, and judgnent as a nmatter of |aw
followng a bench trial regarding three stores, with respect to
overpaid charges that it discovered regarding all of the twenty-
one stores. LER contends that the plain terns of the Contract

entitle it to conpensation for discovered overcharges, regardl ess
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of whether Mdthers actually recovered any of the overpaynents.
Mot hers responds that the district court properly held that the
Contract unanbi guously assigns LER a 50% interest only in those
overpai d charges that are actually recovered. Two sections of

the Contract are particularly relevant to this dispute:

Article 1, Section 1.2, FEES. |In consideration of the
services rendered and to be rendered to the Cient by LER
the dient does hereby assign, transfer and convey to LER as
conpensation herein, a fifty percent (50% undivided
interest in all overpaid Charges relating to each and every
| ease, including any ot her anobunts recovered relating
thereto, that:

(a) are actually recovered in cash, check or the like
by dient;

(b) are recovered in the formof a credit to Cient’s
account with any | andl ord pursuant to any | ease;
and,

(c) are otherwi se recovered by dient.

Al l conpensation herein as stated in Sections 1.2(a) through
1.2(c) shall herein together constitute “LER Fees.” LER
Fees shall be paid to LER by dient within ten (10) days of
Client’s recei pt of overpaid Charges on any | ease, or the
credit thereof.

Article 2, Section 2.1, TERM NATION. LER or Cient may
termnate this Agreenent upon fifteen (15) days prior
witten notice by delivering said notice to Cient. Said
termnation shall not affect the right of LERto collect LER
Fees for any overpaid Charges either discovered or recovered
as of the date of termnation of this Agreenent. Under al
circunstances LER s right to collect LER Fees shall survive
the expiration or termnation of this Agreenent.

The terns of the Contract unanbiguously entitle LERto

conpensation only for those overpaynents discovered by LER that



Mot hers actually recovers. Wiile Article 1, Section 1.2
(hereinafter “Conpensation Provision”) states that LER is
entitled to a fifty percent interest in all overpaid Charges,
that right is subject to the satisfaction of subsections (a),

(b), or (c), each of which require the Charges to be “recovered.”
We find without nerit LER s contention that the three subsections
were intended to relate solely to the phrase “including any other
anounts recovered relating thereto,” particularly given the

pl acenent of a comma (inserted by LER itself, as the drafter),
followng the word “thereto.” The presence of the conma

i ndi cates that both the phrase “including any other anounts
recovered relating thereto” and the earlier phrase “all overpaid
Charges relating to each and every | ease” are subject to the

condition of recovery noted in subsections (a), (b) and (c).

Nor does Article Il, Section 2.1 (hereinafter “Term nation
Provision”), support LER s argunent that it is entitled to
conpensation for charges that Mdthers has not recovered. The
Term nation Provision was clearly intended to preserve LER s
right to conpensation as described in the Conpensation Provision,
as reflected by its use of the term“LER Fees.” The Conpensati on
Provi si on unanbi guously requires that Mdthers actually recover on
t he di scovered overpaynents. By inplication, the parties
i ntended the Term nation Provision to protect LER s right to

conpensation upon termnation to the sane degree. The phrase
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“di scovered or recovered” in the Term nation Provision was nerely
intended to protect LER s entitlenent to conpensation for
overpaid charges that it discovered before term nation, but were
not recovered until after termnation. LER s proposed
interpretation of the Term nation Provision, which would entitle
it to conpensation upon term nation for overcharges nerely

di scovered or recovered, is not only contrary to the plain
meani ng of the Contract, but would create a perverse incentive
for LER to prematurely termnate the contract in order to avoid
the recovery requi renent under the Conpensation Provision. The

district court properly granted Mot hers judgnment on this issue.?

2. Procedural d aim

LER contends that the district court’s decision to enter
summary judgnent on its breach of contract clains regarding
ei ghteen stores was based on inproperly considered evidence. The
magi strate judge struck the appendi x that Mothers attached to its
reply brief to LER s response to Mdthers’s notion for summary
judgnent as an inpermssible attenpt to introduce new evi dence at
the reply stage. The nagistrate judge al so struck the
Decl aration of Eric Stahl for failure to include a date, as

required by 28 U.S.C. §8 1746. LER argues that the district court

!Qur resolution of this issue renders LER s contention that
the district court erred in refusing to entertain its assertion
that the Contract was term nated by operation of a letter dated
August 9, 2001, noot.
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inproperly relied upon this excluded evidence in granting summary

j udgnent for WMot hers.

LER s assertion is groundless. Following the district
court’s grant of sunmary judgnent, LER by notion, asked the
district court to reconsider its judgnent on the grounds that the
district court had inproperly taken into account the excl uded
evi dence. Judge Solis, in denying the notion, stated that his
decision did not inplicitly or explicitly rely upon the excl uded
appendi x or affidavit, and reenphasized that wwth or w thout the
excl uded evidence, LER failed to denonstrate genui ne issues of
material fact that any savings on the stores in question net the
criteria for recovery set out in the Contract. Gven this
unequi vocal denial and the anple support in the record for his
conclusion in the absence of the excluded evidence, we see no
reason to further question Judge Solis’s ability to properly

consi der evi dence.

B. Under the Contract, |Is LER entitled to conpensation for
future savings?

LER argued at trial that it was entitled under the Contract
to be conpensated for prospective overcharges that its efforts
enabl ed Mothers to avoid in relation to three of its stores.
LER s argunent is prem sed upon a portion of the Conpensation
Provi sion, specifically Article 1, Section 1.2(c), which entitles

LER to a fifty percent interest in “all overpaid Charges relating



to each and every | ease, including any other anmounts recovered
relating thereto, that:...(c) are otherwi se recovered by Cient.”
LER contends that this | anguage can reasonably be interpreted as
entitling LER to conpensation for future overcharges that its
efforts prevented. LER contends that the district court’s
determ nation that the Contract unanbi guously did not provide for
conpensation for such savings was erroneous, and parol evidence
shoul d not have been permtted to clear up the anbiguity in the

Contract .

Mot hers argued, and the district court agreed, that the
Conpensation Provision entitles LER to recover only when two
things occur: (1) Mdthers actually overpaid a charge to the
| andl ord; and (2) the overpaid charge was recovered. W agree

that this the only reasonable interpretation of the Contract.

“[A] contract is anbi guous only when the application of the
applicable rules of interpretation to the instrunent |eave it
genui nely uncertain which one of the two neanings is the proper
meaning...”. R & P Enterprises v. LaCGuarta, Gavrel & Kirk, Inc.,
596 S.W2d 517, 519 (Tex. 1980). Wi | e LER concedes that the
phrase “overpai d Charges” does not enconpass future savings on
rent or other charges, it contends that future savings are
nonet hel ess recoverable as “other anounts relating thereto.”
Such an interpretation, however, ignores the requirenent of

subsections (a),(b), and (c), all of which require “other
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anounts” to be recovered. A landlord s decision to charge

Mot hers the proper anmount of rent in the future does not
constitute a “recovery” for prior overcharges paid. |If a

| andl ord were to give Mdthers a discount on the proper anount of
rent, or provide free utilities for a year as repaynent for the
prior overcharges, this would constitute a recovery, and LER

woul d be entitled to 50% of the val ue of the discount.

The Contract sinply does not contenplate the situation where
Mot hers may be unable to recover past overpaynents, but benefits
fromLER s work nonetheless in the sense that it does not overpay
inthe future. “The failure to include nore express |anguage of
the parties’ intent does not create an anbiguity when only one
reasonabl e interpretation exists. Colunbia Gas Transm ssion
Corp. V. New Um Gas, Ltd., 940 S.W2d 587, 591 (Tex. 1996). Nor
is parol evidence of the parties’ intent permtted to create an
anbiguity. Constitution State Ins. Co. v. Iso-Tex Inc. 61 F.3d
405, 408 (5th Cr. 1995). Read as a whole, the Conpensation
Provision clearly entitles LER to conpensation only for charges
that Mothers overpaid and actually recovered. This is the only
reasonable interpretation of the Contract, as the district court

correctly found.

C. Did Mot hers breach the Contract by settling overcharges with
the | andl ords wi thout the know edge of LER?
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LER contends that with respect to eight? store | ocations
wher e overcharges were di scovered, Mdthers engaged in secret
“side deals” with each | andlord by executing | ease anendnents by
which it recovered the overcharges in the formof credits and
| ower future rents. LER alleges that Mthers engaged in these
quid pro quo settlenents in explicit violation of Article |
Section 1.1 which bars settlenents in the absence of LER s
consent, in an attenpt to avoid conpensating LER under the

Contract .

Mot hers does not dispute that if it had entered into the
settlenents alleged by LER it would indeed have breached the
Contract. However, it contends, and we agree, that in order to
prove that a | ease anmendnent was executed as a formof quid pro
quo transaction, LER needs to denonstrate two things: (1) that
the new | ease terns were nore favorable to Mothers than the
previous terns; and (2) that the new, nore favorable terns were
obt ai ned i n exchange for the release of an Overcharge Claim |In
ot her words, LER, to prevail on any one of its eight quid pro quo
cl ai ns, needs denonstrate that Mthers successfully used

know edge of overcharges, obtained as a result of LER s efforts,

2One of the stores cited by LER, as Mtthers points out, was
not subject to the Contract. The Al bany (Crossgates) store was
not included in the addendumto the Contract, which listed the
stores whose | eases LER was granted authority to review. There
was therefore no possible breach of contract regardi ng any | ease
alterations to this store |ocation.
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as leverage to negotiate inproved |ease terns with a | andl ord.

LER s evidence on appeal suffers fromthe sane defect as

that noted by the magi strate judge:

Wth respect to nost of these | eases, LER has done
not hi ng nore than include the anendnents in its
appendi x. There is no evidence that the terns of the
amendnents are nore favorable to Mothers Wirk than
those of the prior | eases. The court is neither
required nor inclined to conme [sic] through LER s 687
page appendi x in search of evidence to support these
cl ai ns.

Though equal ly disinclined to conb through the disorganized
and ill explained docunents provided by LER, a thorough review of
the record reveals that the evidence submtted regarding the
stores located in Beverly Hlls, California, Pasadena,
California, Palo Alto, California, Dallas, Texas, Buffalo, New
York, and Syracuse, New York, do not create an issue of nmaterial
fact regardi ng whether the anended terns are nore favorable to
Mot hers than those that preceded them W are sinply not
provided with any standard of conparison that would allow us to
determ ne that the above nentioned | eases were either nodified or

termnated to Mothers’s benefit.

Moreover, we are unable to |link any benefits that Mothers
may have gai ned through nodifications or termnations to any of
the I eases to a promse on the part of Mdthers to relinquish an
Overcharge C aimdiscovered by LER LER s bald assertion that

Mot hers nmust have used overcharge information gleaned fromLER s
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reviews as |leverage to obtain better |ease terns is insufficient
to withstand judgnent as a matter of law. The district court
therefore correctly granted Mothers sunmary judgnment on LER s

quid pro quo cl ains.

D. Did Mothers have an inplied duty to cooperate under the
Contract ?

Next, LER contends that the district court erred in granting
summary judgnent on its claimthat Mthers violated an inplied
duty in the Contract to cooperate. Specifically, LER asserts
that after it made initial contact with thirteen | andl ords,
pursuant to Mdthers’s approval, these |andlords refused to
negotiate with LER in the absence of a letter on Mthers
|l etterhead confirmng that LER was authorized to act on Mdthers’s
behal f. LER nade several requests, both oral and witten, to at
| east three different Mthers enployees for such letters. LER
contends that Mdthers enpl oyees repeatedly infornmed LER that they
w shed LER to continue its work pursuant to the Contract and that
the necessary authorization letters would be forthcom ng.

Because it never received the letters, LER alleges that it was
unabl e to recover discovered overcharges with respect to those
thirteen stores and was thus deni ed conpensati on under the

Contract .

The court predicated its grant of summary judgnent on this

cl ai mupon the | anguage of the Contract, which it interpreted as
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unanbi guously giving Mdthers the authority to withhold its
cooperation. The court referred to Article 1, Section 1.1, which

proceeds as foll ows:

1.1 Services. Concerning all sixty-three (63) |eases,
Client hereby enploys LER to review the | eases and the
ternms thereof and certain books and records relating to
the Charges, and coll ect overpaid Charges fromthe
landlords, if any. LER is fully authorized to
negotiate a settlenment thereof; but it is distinctly
understood that no settlenent shall be nmade by LER

w t hout the approval of Cient, and Cient hereby
agrees to nmake no settlenent or offer of settlenent

w t hout the consent of LER LER nay determ ne the
order of review of the sixty-three (63) |eases. Prior
to LER contacting any landlord, Cient shall approve
all potential contact and action by LER, it being
understood that LER shall have no right to sue the

| andl ord or otherw se harass the | andlord, wthout
Client’s express witten instructions. (enphasis
added) .

Rel ying on Bank One, Texas, N. A v. Stewart, 967 S.W2d 419,
434 (Tex. C. App. 1998), the district court adopted the
magi strate judge’s finding that “under Texas |law, inplied
covenants are disfavored and grafted onto contracts, ‘only if
necessary to effectuate the intention of the parties as discl osed
by the contract as a whole, but not to nake the contract fair,
W se or just...[and] [t]here can be no inplied covenant as to a
matter specifically covered by the witten terns of the

contract.’” W disagree, however, with the district court’s
application of this rule of law. It appears to us that the above
portion of the Contract does not address the question of
cooperation as clearly as the court presuned. Section 1.1 states
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that “LER is fully authorized to negotiate a settl enent
[regarding overpaid Charges].” The section requires LERto
recei ve the approval of Mdthers prior to (1) posing an offer of
settlenment to a landlord; (2) contacting a landlord; or (3) suing
or harassing a landlord. WMthers’'s failure to provide

aut horization letters, an assertion that it does not dispute,
does not constitute a valid exercise of its right to approve or
di sapprove contact between LER and a |andlord. Nor can Mt hers
legitimately claimthat it withheld the authorization letters
because of a fear that sinply confirmng LER s authority to
negotiate would disrupt its relationships with its |andl ords.

QO herwi se, it would not have contractually granted LER the
authority to negotiate on its behalf in the first place. 1In
failing to supply the needed authorization, Mthers did not
nmerely determne that a good relationship with a particular

| andl ord superceded recovering overcharges by vetoing a
particul ar contact. |Instead, it ended negotiations altogether
with thirteen | andlords, and thus made it inpossible for LER to
performunder the Contract. A duty on the part of Mdthers to
cooperate by providing LER wth authorization letters was so
clearly in the contenplation of the parties that they deened it
unnecessary to immortalize it in the contract. A duty to
cooperate nust necessarily be inplied to enable LER to negoti ate

pursuant to the limted powers granted to it in the Contract.
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There is anple support in the case law for inplying a duty
to cooperate in the circunstances of this case. This court held

in Citizens Nat’'l Bank of Olando v. Vitt, that:

‘“in every contract between a contractor and a
subcontractor, an inplied promse exists on the part of

the contractor that he will do nothing to prevent,
interfere or hinder the subcontractor in his
performance or increase the cost thereof’...[w henever

the cooperation of a prom see is necessary for the
performance of a contract, there is an inplied
condition of the contract that the cooperation will be
gi ven.

367 F.2d 541, 544-45 (5th Gr. 1966)(citations omtted). The

rel ati onshi p between LER and Mot hers can be anal ogi zed to that of
a contractor and a subcontractor, or that of any other principal
and agent. Simlarly, in Levine v. Bayne, Snell & Krause, Ltd.,
Justice Onens, in her concurrence, noted that a client may be
subject to an inplied covenant to cooperate with the attorney
whom he hired on a contingency basis. 40 S.W3d 92, 99 (Tex.
2000). Perhaps nost anal ogously, in an unpublished opinion a
Texas Court of Appeals affirnmed a trial court’s judgnent against
a honeowner for violating an inplied duty to cooperate in a
contract conveying the plaintiff an option to purchase the
defendant’s hone. Elliott v. Lewis, 1994 W. 709333 (Tex. C

App. 1994). The defendant honmeowner had refused to sell her hone
to the plaintiff after the expiration of the option. The
plaintiffs had been unable to arrange financing before the option

expired, and the court held that the defendant had a duty to
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cooperate with their attenpts to obtain financing within the
option period. I1d. The trial court had instructed the jury that
“whenever cooperation is necessary for performance of a contract,
there is an inplied condition of contract that cooperation wll

be given.” 1d. at *9.3

We therefore find that the district court erred in granting
summary judgnent to Mothers as a matter of |aw on LER s breach of
an inplied duty to cooperate claim Neither the rule of lawin
this jurisdiction or the terns of the Contract bar the court from
finding an inplied duty to cooperate, and LER has presented
sufficient evidence to raise a genuine issue of fact as to
whet her this duty was breached. The grant of sunmary judgnment is
therefore vacated, and we remand the claimto the district court

for trial
E. Can LER recover in quantumneruit?

LER clains that the district court erred in dismssing its
request for relief in quantumneruit. Quantumneruit is an
equitable theory which permts a “right to recover...based upon a

prom se inplied by law to pay for beneficial services rendered

But c.f. Bank One, 967 S.W2d at 434 (refusing to inply
that a bank has a duty to cooperate with its client when the
parties specifically contracted the extent of their bail ment
rel ati onshi p; Chapman Children’s Trust v. Porter & Hedges,
L.L.P., 32 SSW3d 429 (Tex. C. App. 2000) (declining to inply a
duty to cooperate on the grounds that the parties purposefully
determ ned during the course of negotiations not to subject the
def endant to an express contractual duty to cooperate).
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and know ngly accepted.” Black Lake Pipeline v. Union Const.
Co., Inc., 538 S.W2d 80, 86 (Tex. 1976). “As a general rule, a
plaintiff who seeks to recover the reasonabl e val ue of services
rendered or materials supplied will be permtted to recover in
guantum neruit only when there is no express contract covering
those services or materials.” Black Lake Pipeline, 538 S.W2d at
86. See Jhaver v. Zapata Of-Shore Co., 903 F.3d 381, 385 (5th

Gir. 1990).

A review of the Contract reveals that the terms of LER s
conpensati on was i ndeed dealt with under the Conpensation
Provision of the Contract. The nere fact that the Contract does
not particularly address LER s out-of - pocket expenses does not
inply that such expenses fall beyond the scope of the Contract,
as LER contends, because the services for which the out-of-pocket
expenses were incurred were covered by the Contract. Had the
parties contenplated that LER would be reinbursed for its out-of-
pocket expenses, such conpensati on woul d have been included in
t he Conpensation Provision. Instead, the parties intentionally
structured the Contract as a contingency fee arrangenent, whereby
LER woul d risk its out-of-pocket expenses for the prom se of a

fifty percent interest in any recovered overcharge.

There is, however, a clear exception to the general rule
whi ch LER may take advantage of if it successfully denonstrates

at trial that Mthers breached an inplied duty to cooperate. In
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1988, the Texas Suprene Court held that "recovery in guantum
meruit is allowed when a plaintiff has partially perforned an
express contract but, because of the defendant's breach, the
plaintiff is prevented fromconpleting the contract.” Truly v.
Austin, 744 S.W2d 934, 936 (Tex. 1988)(enphasis in original).

See McFarland v. Sanders, 932 S.W2d 640, 646 (Tex. C. App.
1996). |If Mothers violated the duty to cooperate inplied in the
Contract, then LER was unable to recover any potenti al
overcharges on Mdthers’'s behal f because Mdthers breached the
contract. W nust therefore also vacate the district court’s
grant of summary judgnent for Mdthers on LER s claimthat it is
entitled to recover in quantumneruit insofar as it relates to

LER s inplied duty to cooperate claim?*

‘LER di d not challenge on appeal the district court’s
determ nation that the benefit-of-the-bargain damages that it
clainmed were the result of Mdthers’s non-cooperation were too
specul ative to be given credence. Failure to raise an issue on
appeal constitutes a waiver of that argunent, and thus LER may
not recover expectation damages if it prevails on its duty to
cooperate claim See United States v. Thi bodeaux, 211 F.3d 910,
912 (5th Cr. 2000); Yohey v. Collins, 985 F.2d 222, 224-25 (5th
Cir.1993). However, LER did dispute the district court’s
conclusion that it had failed to include danages in the form of
out - of - pocket expenses in its pleadings or in its response to
Mot hers’s notion for summary judgnent. Because LER did indeed
assert out-of-pocket damages in its “Appendix to Plaintiff’s
Response to Defendants’ Modtion For Sumrmary Judgnent,” this
finding of the district court was clearly erroneous. LER may
thus seek to recover the value of its tinme and the out-of-pocket
expenses it incurred in investigating the billing practices of
the thirteen stores for whom an authorization letter was
requested but never received. See MFarland v. Sanders, 932
S.W2d 640, 645-46 (Tex. C. App. 1996).
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V. Conspiracy Caim

LER asserts that the district court erred in granting
summary judgnent to Mothers on LER s claimthat Mthers conspired
with its counsel, GahamMles, to enter secret “side deals” with
its landlords in an attenpt to avoid conpensati ng LER under the
Contract. The district court concluded that LER had waived this
argunent by failing to present evidence of a “MIles conspiracy”
to the magi strate judge, and in the alternative, had failed to
create a genuine issue of material fact as to the existence of a

conspiracy.

We agree with the district court that LER s allegations
regarding a “Mles conspiracy” were legally insufficient. First,
a conspiracy to breach a contract is not actionabl e under Texas
law. Gizzle v. Texas Conm Bank, 38 S.W3d 265, 285 (Tex. O
App. 2001), pet. granted on other grounds, 45 Tex. S. C. J. 358
(Feb. 9, 2002). LER however, has not alleged that Ml es
conspired with Mothers to conmt any tort, nor did it appeal the
district court’s dismssal of its tort clains as a matter of |aw
See Carnon v. Lubrizol Corp., 17 F.3d 791, 794 (5" Cr.

1994) (“[1] ssues not raised at all [on appeal] are waived.”).

Second, it is established that a corporation cannot conspire
wth itself, no matter how many of its agents participated in the
wrongful action. 13 Tex. Jr. 3d Civil Conspiracy 8 3. G aham

Mles, as Mothers’s lawer, is an agent. See Restatenent (2d) of
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Agency 88 1,2. LER has not alleged that Ml es has any

i ndependent interest that would make it possible for him under
Texas law, to conspire with Mdthers. The district court
therefore properly granted Mt hers summary judgnent on this

claim
V. Rule 60 d aim

LER al | eges that Mdthers inproperly w thheld docunents at
the summary judgnent stage, thereby denying LER of procedural and
substantive due process and requiring that sumary judgnent be
vacated. In support of its contention, LER points to Mdtthers’s
bel at ed production of docunents at trial, and all eges that by
i nplication, Mthers probably w thheld docunents at the sunmary

j udgnent stage as well.

LER s claimis properly styled as one to set aside the
district court’s grants of summary judgnent pursuant to Fed. R
Cv. P. 60(b)(3). Rule 60(b)(3) reads: “...On notion and upon
such terns as are just, the court nmay relieve a party or a
party’s legal representative froma final judgnent...for the
follow ng reasons...(3) fraud,...msrepresentation, or other
m sconduct of an adverse party;....” LER however, does not deny
that it failed to file a 60(b)(3) notion in the district court.
Instead, it contends that its notion for sanctions regarding the
production of docunents at the trial stage can be construed al so

as a notion to set aside summary judgnent.
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The broadest reading of LER s notion for sanctions does not
permt us to construe it as a notion to set aside sunmary
judgnent. LER s Rule 60(b)(3) notion is therefore not properly
before this court. Gty of Waco, Texas v. Bridges, 710 F.2d 220,
227 (5'" Cir. 1983) (“As a general rule, an appellate court will
not consider a new issue raised for the first time on appeal for
the purpose of reversing the |ower court’s judgnent.”).
Exceptions are nade typically only in exceptional circunstances.
LER has not attenpted to explain its failure to nake this notion
to the district court. The trial court is the forumcharged with
the duty of determ ning questions of fact, and fairness requires
that the notion be sent back to the district court in order to
permt Mthers to present evidence to rebut LER s assertions.

See Wlson v. Johns-Malville Sales Corp., 873 F.2d 869, 871

(1989).
Vi . Concl usi on

We conclude that the district court inproperly granted
Mot hers summary judgnent regarding LER s claimthat Mthers
breached an inplied duty to cooperate. The district court’s
dismssal of LER s claimfor recovery in quantumneruit was al so
erroneous, insofar as it precludes LER fromrecovering its out-
of - pocket expenses in the event that it is able to prove that
Mot hers breached an inplied duty to cooperate at trial. Those

judgnents are therefore VACATED and the clains REMANDED to the
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district court for further proceedings. The district court’s

judgnents regarding all other clains are AFFI RVED
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