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GARY LEE HATFI ELD;, ET AL.,

Plaintiffs,
GARY LEE HATFI ELD,
Pl ai ntiff-Appellee,
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WAYNE SCOTT, ETC.; ET AL.,

Def endant s,
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Appeal fromthe United States District Court
For the Northern District of Texas, Lubbock D vision

Septenber 11, 2002

Before JOLLY, DeMOSS, and PARKER, Circuit Judges
ROBERT M PARKER, Circuit Judge:
Appel | ant Wayne Scott appeals the district court’s denial of
his notion for summary judgnent. W reverse and renand.
| . Background.
Appellee Gary Lee Hatfield is an inmate of the Texas

Departnent of Crimnal Justice (“TDCJ”) who, as a prisoner since



Septenber 1997, opened an inmate trust account to be able to nake
purchases in the prison conm ssary. I nmates are not allowed to
carry cash for that purpose, or any other.

These individual trust accounts are centrally mnmanaged by
TDCJ’' s Inmate Trust Fund Departnent. They are used solely for the
purpose of allowing inmates to nmake conm ssary purchases and are
funded by the periodic deposit of noney by the inmate's
arrangenent. The accounts are not intended to be a substitute for
a savings account at a financial institution. Before opening an
account, an inmate is infornmed that no interest is paid to the
i nmat e on the account and that by depositing funds into an account
controlled by the Inmate Trust Fund Departnent, they and their
depositors agree to abide by the rul es governing the establishnent
of the account.

| nmates are not required to open an account. |nmates who do
open an account are encouraged to only keep a sufficient balance in
it to cover their day-to-day conm ssary expenses. Those who keep
an excessive balance are cautioned via their nonthly account
statenents that interest is not paid on trust fund account bal ances
and that they shoul d consi der depositing excess funds in a savings
account of their choice. Those few inmates who keep an account
bal ance of $1000 or nore receive a specific notice quarterly.

The inmate trust fund was established under TDCJ
Adm nistrative Directive 14.62, as authorized under Tex. Gov T Cobe
8§ 501.014. Under the terns of the fund, interest accruing to the
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fund is used to offset the cost of maintaining the consolidated
accounts. I f excess interest is earned above the cost of
mai nt enance, it isinvestedin United States Treasury bills and any
interest earned is appropriated to TDCJ to partially fund the cost
to operate the Inmate Trust Fund Departnent. For the year ending
August 31, 2001, however, only $199, 438.59 was earned in interest
on the consolidated account, which totaled $11, 606,800, and the
fees assessed on the TDCJ to nmintain the account anmounted to
$228, 627. 25. The cost of operating the Inmate Trust Fund
Department was $871,971 and the interest earned on the already-
accrued Treasury bills was only $738,839.68. Individual innmates
are not charged any fee to maintain their own trust fund accounts.
Wt hout such accounts, inmates would be unable to purchase the
itenms that the TDCJ nmakes avail able in the comm ssary on a day-to-
day basis.

Hatfield sued the TDCJ and Scott under 42 U S.C. § 1983 for a
violation of the Takings C ause of the Fifth Amendnent because
interest is not paid to his account. Scott noved for sunmary
j udgnment on El eventh Amendnent imunity grounds in Septenber 2000.

On Sept enber 20, 2001, the district court issued a brief Oder
denying Scott’s notion for sunmmary judgnent “because genui ne i ssues
of material fact remain and Respondent Scott has failed to
denonstrate that he is entitled to judgnent as a matter of |[aw”
A simlar lawsuit by another prisoner, Billy Ray G nnanon, was
consolidated wth Hatfield s at the sane tinme. Scott then filed
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this interlocutory appeal.
1. Jurisdiction.

W first nust determ ne whether we have jurisdiction to
consider this interlocutory appeal. Ordinarily, denial of a
summary judgnent notion does not provide grounds for federal
appel l ate review under 28 U.S.C. § 1291 because it is not a final
judgnent. Pal nmer v. Johnson, 193 F.3d 346, 350 (5th Gr. 1999).
A district court’s denial of qualified immunity on a notion for
summary judgnent is inmediately appeal able under the collatera
order doctrine, however, if it is based on an issue of I|aw
Pal ner, 193 F.3d at 350 (citing Johnson v. Jones, 515 U S. 304
(1995) and Mtchell v. Forsyth, 472 U S. 511 (1985)). If the
denial is based on a genuine issue of material fact, it is not
appeal able. Palner, 193 F. 3d at 351; Naylor v. State of Loui siana,
Dep’t of Corrections, 123 F.3d 855, 857 (5th Gr. 1997)(per
curiam

Regardl ess, appellate review of an issue of law is not
precl uded because the district court determ ned that there are al so
genui ne issues of fact. “[T]o the extent that a district court
order denying qualified imunity determ nes an issue of |aw, such
an order is appealable in spite of the existence of genuine issues
of material fact.” Nayl or, 123 F.3d at 857 (citing Behrens v.
Pelletier, 516 U. S. 299, 313 (1996); Col eman v. Houston | ndependent

School District, 113 F.3d 528, 531 (5th Cr. 1997)). When



reviewing the purely legal question of whether the plaintiff
alleges a violation of a clearly established right of which a
reasonabl e person woul d have known, “we can reviewthe materiality
of any factual disputes, but not their genuineness.” Wagner v. Bay
Cty, 227 F.3d 316, 320 (5th Cr. 2000)(enphasis in original)).
“I'n making this | egal determnation on the materiality of the facts
at issue, we reviewthe conplaint and record to determ ne whet her,
assumng that all of [Plaintiff’s] factual assertions are true,
those facts are materially sufficient to establish that defendants
acted in an objectively unreasonabl e manner.” Chiu v. Pl ano | ndep.
Sch. Dist., 260 F.3d 330, 341 (5th Gr. 2001).

Hatfield argues that we are limted to determ ni ng whet her the
district court properly denied qualified imunity to Scott w t hout
addressing the nerits of the case. Under the framework just set
forth, we nust review the facts of the case as they apply to a
determ nation under |aw whether there was a violation of sone
constitutional or statutory right fueling Hatfield s claim

The district court did not file a nmenorandum opi ni on providi ng
its analysis of Scott’s notion for summary judgnent. The court
did, however, file an order that stated in full:

The Court has consi dered Respondent Scott’s Mdtion for

Summary Judgnent and finds that it should be denied in

all things because genui ne i ssues of material fact remain

and Respondent Scott has failed to denonstrate that he is

entitled to judgnent as a matter of |aw

See Hatfield v. Scott, No. 5:99-CV-200-C (N.D. Tex. Sept. 20,



2001). Scott argues that Hatfield does not have a property
interest in the interest on his Inmate Trust Account, that using
the interest in the manner that TDCJ uses it does not violate the
Takings Clause of the Fifth Amendnent, and that Hatfield is
conpensated for such use, all as a matter of law. To the extent
that the district court considered those issues of |aw when
deciding Scott’s notion for sunmary judgnent, we nay exani ne
whet her there existed a violation of Hatfield s constitutional
rights, while reviewing the materiality of the facts in the record.
Therefore, we hold jurisdiction over this appeal.

I11. Standard of Review.

W review de novo a district court’s denial of a summary
judgnent notion, including those ruling on clains of qualified
imunity. Chiu, 260 F. 3d at 342. W do not apply the sane FED. R
Gv. P. 56(c) standard as the district court because we do not
determ ne whether the record establishes genuine factual issues.
Conpare WAagner, 227 F.3d at 320 (review of materiality of factual
issues is permtted, but not their genui neness), supra, wth Wl ker
v. Thonpson, 214 F.3d 615, 624 (5th G r. 2000)(“summary judgnent
wll be affirmed only when [we are] convinced, after an i ndependent
review of the record, that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a
matter of law ”)(Internal quotations omtted). The proper inquiry

here is whether the district court was correct in determning that



the facts alleged by Hatfield were materially sufficient to
establish that Scott’s conduct was objectively unreasonable in
light of the requirenments of the Takings Clause of the Fifth
Amendnment. This inquiry is purely a |l egal one.

V. Analysis.

The Fifth Arendnent, nmade applicable to the States through the
Fourteenth Anendnent, provides that “private property” shall not
“be taken for public use, wthout just conpensation.” Phillips v.
Washi ngton Legal Foundation, 524 U S. 156, 163-64 (1998). The
existence of a property interest is determned not by the
Constitution itself, but by reference to “existing rules or
under st andi ngs that stem from an i ndependent source such as state
law.” |d. at 154 (quoting Board of Regents of State Coll eges v.
Roth, 408 U.S. 564 (1972)).

Hatfield relies heavily on Phillips! to argue that he has a
property interest inthe interest attributable to his inmate trust
account, which was created under Texas state |aw.

The [TDCJ] shall take possession of all noney that an

inmate has on the inmate s person or that is received

wth the inmate when the inmate arrives at a facility to

be admtted to the custody of the departnent and al

nmoney the inmate receives at the departnent during

confinenent and shall credit the noney to an account
created for the inmate. The departnent nmay spend noney

! Holding that interest paid on specified |lawers’ clients’
trust accounts, which was used under the Texas Interest on Lawers
Trust Accounts (“IOLTA’) program to fund |egal services for
i ndigents, was the private property of the owners of the princi pal
under the rule that “interest follows principal.” 524 U S at 172.
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froman i nmate account on the witten order of the i nmate

i n whose nane the account is established or as required

by law or policy subject to restrictions on the

expendi ture established by | aw or policy. The departnent

shall ensure that each facility operated by or under

contract with the departnent shall operate an account

system that conplies wth this section, but the

departnent is not required to operate a separate account

systemfor or at each facility.
TEX. Gov' T CooE 8§ 501.014(a). Under this statute, the TDC]
i npl emented policy under TDCJ Admnistrative Directive 14.62,
establishing the Inmate Trust Fund and its individual accounts.
TDCJ and Scott claimthat this authorization does not establish an
inmate’'s property interest in any interest accruing to the trust
f und.

Prisoners have brought § 1983 suits agai nst state agencies for
w t hhol di ng i nmate account interest before, the outconme of which
general ly has hinged on whether a state-created interest exists.
In Schneider v. California Dept of Corrections, 151 F.3d 1194 (9th
Cir. 1998), the NNnth Grcuit exam ned CAL. PeEnaL CobE § 5008, which
provi ded that the State “may deposit such funds in interest-bearing
bank accounts” and that, if it does so, it “shall deposit the
interest or increnent accruing on such funds in the Inmate Welfare
Fund.” Schneider, 151 F.3d at 1196. The California district court
had determ ned that, under 8§ 5008, an inmate had no property
interest in the interest accunulated in his account. Instead, it

ruled that “inmates in California do not have a protected property

interest inthe interest i ncone earned on | nmate Trust Accounts and



that they are not deprived of earning interest on the funds because
they can el ect to place their noney in a Passbook Savi ngs Account.”
It further ruled that, therefore, there was no claim stated for
violation of the Fifth Anmendnent Taki ngs Cl ause. See Schnei der v.
California Dep’t of Corrections, 957 F. Supp. 1145, 1149 (N.D. Cal.
1997). The court | ater denied the prisoner’s application for | eave
to file a notion for reconsideration.

The Ninth Crcuit reversed. Although that court observed that
the California statute did not create a property interest,? it went
on to rule that an explicit statute is not necessary to create a
property right. Schneider, 5 F.3d at 1199. Analyzing Phillips and
Webb’' s Fabul ous Pharmacies, Inc. v. Beckwith, 449 U. S. 155 (1908),°3
the Ninth Grcuit applied the “interest follows principal” rule to
find a protected property interest in earned interest incone.
| dentifying a “core” notion of constitutionally protected property
not subject to state regulation w thout Takings C ause scrutiny,

151 F.3d at 1200, the Ninth Crcuit found “little doubt that

2 The Ninth Crcuit factually distinguished this point fromits
earlier decisionin Tellis v. Godinez, 5 F.3d 1314 (9th Gr. 1993).
There, a Nevada statute specifically provided that interest and
i ncone earned on a prisoner’s fund created under the statute nust
be credited to that fund. Schneider, 151 F.3d at 1198-99.

3 Holding that, despite the explicit wording of a Florida
statute that interest accruing on |lawers’ clients’ interpleader
accounts woul d be deened inconme to the office of the clerk of the
circuit court, therule of “interest follows principal” applied and
that such interest was to be allocated to those who are ultimately
to be the owners of that principal. 449 U S at 162.
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interest income of the sort at issue here is sufficiently
fundanental that States nmay not appropriate it without inplicating
the Takings Clause.” Id. at 1201. In reversing, the court limted
its order on remand to permtting discovery as to whether interest
actually accrued on the prisoners’ trust accounts and, if so, to
allow the prisoners to anend their conplaint to proceed wth a
Takings Clause claim |Id.

The Fourth G rcuit has taken the opposite view. | n Washl ef ske
v. Wnston, 60 F. Supp. 2d 534 (E.D. Va. 1999), a district court
found that, despite the explicit | anguage of VA, CobeE ANN. 8§ 53. 1-44
permtting the use of prisoners’ accounts interest in a general
fund for the benefit of all prisoners, under Phillips and Webb’'s,
prisoners’ property interest existed in the interest incone earned
on wages paid for work in prison that were placed in prison-nmanaged
accounts. 1d. at 538. The district court went on to rule that,
regardl ess, there was no taking wi thout just conpensati on because,
first, the prisoner voluntarily chose to place funds in the account
adm ni stered by the prison and, second, the prisoner received just
conpensation in the form of benefits such as books, recreation
equi pnent, and no inposition of adm nistrative fees for nmanagi ng
the account. 1d. at 543.

The Fourth Circuit affirnmed on different grounds, finding that
the prisoner had no property interest in the interest incone.

Washl ef ske v. Wnston, 234 F.3d 179, 186 (4th G r. 2000). I n
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reachi ng that conclusion, the court noted that the Takings C ause
protects private property, but does not create it. ld. at 183
(citing Phillips, 524 U S. at 163). It thus | ooked outside the
Taki ngs Clause to determ ne whether a constitutionally protected
property interest existed. The court found that the Virginia
statutes created and defined a limted property right, which did
not grant full rights of possession, control, and disposition over
the amounts “earned” and credited to the prisoner’s account. He
coul d not receive the wages as cash; he could either spend themon
items in the prison comm ssary or direct that they be sent outside
of prison to other persons or for the purchase of other approved
items. 234 F.3d at 185. Use of the interest earned was at the
sole discretion of the Director of the Departnent of Corrections.
ld. The court held that no deprivation of a preexisting property
right had occurred; instead, Ilimted property rights for
penol ogi cal purposes had been created. Id. It noted that though
interest follows principal at conmon law, it does so only incident
to the ownership of the wunderlying principal. ld. (citing
Phillips, 524 U S at 164). Under Virginia common |aw, the
prisoner had no traditional private property interest in the wages
earned in prison. 234 F.3d at 185-86. Thus, there was no
traditional principle of property law in Virginia upon which the
prisoner’s claim could rest. | d. The Fourth CGircuit did not

address the Virginia district court’s opinion regarding the
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prisoner’s voluntary choice of where to place his funds or the
conpensatory benefit received fromthe i nmate account program

I n an unpubl i shed opinion,* the Tenth Circuit has held that an
Ckl ahoma prisoner, who brought a simlar §8 1983 suit, had no
constitutionally protected property interest in interest earned on
funds in his inmate’s accounts. See Petrick v. Fields, 103 F.3d
145, 1996 W. 699706, at **1 (10th G r. Dec. 6, 1996). That court
did so on the basis that Cklahoma | aw either did not provide for or
explicitly denied a right to earned interest, depending on the
nature of the account, and that no ot her i ndependent source granted
a protected property interest. |d. at **2.

Here, the Texas statute does not explicitly direct that
i nterest earned on the Trust Fund be used i n the manner enpl oyed by
TDCJ. Instead, it permts TDCJ to establish policy regarding the
use and expenditure of funds wwthin the fund. Thus, the statute is
different fromthose exam ned by our sister circuits. Regardless,
we need not determ ne whether the Texas statute establishes a
property interest because Hatfield waived any such interest as my
have exi sted and t he earned noney i nterest properly was paid to the
TDCJ to manage the Trust Fund.

The policy inplenented by the TDCJ in its Admnistrative

Directive 14.62 is to use earned interest in the fund to pay for

4 W examine the Tenth Circuit’s unpublished opinion as
persuasi ve authority aiding us in the determ nation of this case in
accordance with 10THCGR R 36.3(B).
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the cost of admnistering the fund. It is only after all such
costs — including the fees of the financial institutions and the
TDCJ’' s in-house costs such as staff overhead — that any |eftover
funds are applied to provide itens for the general welfare of the
prisoners. In the nost recent year, the total accrued interest did
not cover TDCJ' s operating expenses.

The Suprene Court has indicated that this use may be
appropriate. In the Texas | OLTA case, the Court explained that a
State’ s having mandated t he accrual of interest does not nean it is
entitled to assune ownership of it. Phillips, 524 U S. at 171. It
went on to say that “[t]his would be a different case if the
interest inconme generated by | OLTA accounts was transferred to the
State as paynent ‘for services rendered’” by the State” and that a
State is not prohibited frominposing reasonable fees it incurs in
generating and allocating interest incone. See id. W think that
such is the case here and that, as a matter of |aw, where earned
interest is used to pay for the adm nistration of a fund providing
a benefit to prisoners, thereis no “taking” violative of the Fifth
Amendnent .

Even nore conpelling is that Hatfield, and TDCJ prisoners in
general, choose whether to participate in the Inmate Trust Fund.
Both Phillips and Webb’ s dealt wth interest accrued to clients of
| awyers under schenmes mandating how the clients’ principals would

be deposited and how such interest would be used. As such, the
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deposits were involuntary. Here, a prisoner chooses whether to
participate in the Trust Fund by openi ng an individual account and
havi ng noney deposited into it. The prisoner has the option of
keeping noney in an interest-bearing account; in fact, the TDCJ]
urges prisoners to keep only the mninmum anount in the innate
account consistent with the prisoner’s use of the conmssary. W
agree with the district court in Virginia that such a know ng
choice obviates any question of whether a “taking” exists,
regardl ess of the potential existence of a property interest.
Washl ef ske, 60 F. Supp. 2d at 543.

An individual may waive a constitutional right. “The classic
description of an effective waiver of a constitutional right is the
“intentional relinquishnent or abandonnent of a known right or
privilege.”” See Coll. Sav. Bank v. Florida Prepaid Postsecondary
Educ. Expense Bd., 527 U S. 666, 682 (1999)(quoting Johnson v.
Zerbst, 304 U. S. 458, 464 (1938)); Bueno v. Gty of Donna, 714 F.2d
484, 492 (5th Cr. 1983)(also quoting 304 U S at 464).
Constructive consent to a waiver is not generally associated with
the surrender of constitutional rights. Coll. Sav. Bank, 527 U. S
at 681. I nstead, “courts indulge every reasonable presunption
agai nst wai ver” of fundanental constitutional rights. 1d. at 682
(quoting Aetna Ins. Co. v. Kennedy ex rel. Bogash, 301 U S. 389,
393 (1937)). The record nust reflect a basis for the concl usi on of

actual know edge of the existence of the right or privilege, ful
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understanding of its neaning, and clear conprehension of the
consequence of the waiver. Bueno, 714 F.2d at 493.

Hatfi el d agrees that he was fully infornmed of the requirenents
to open an i nmate trust account, including the apportionnent of any
interest, in accordance with TDCJ Admi nistrative Directive 14.62°
bef ore he opened his account. He also was informed that he could
el ect to have his noney deposited in an i nterest-bearing account as
an alternative. He was infornmed by his nonthly account statenents
that he would earn no interest on any noney kept in the innmate
trust account and that he shoul d deposit any noney in excess of his
day-to-day needs in a financial institution providing interest. He
elected, with full know edge and intent, to open his inmate trust
account and to thereby abandon any interest that m ght accrue to
it.® It cannot be said that he was a victim of a constructive
wai ver, nor that he did not make an intelligent choice arned with
the know edge of the consequences of his decision. The choi ce
between being able to earn interest and being able to purchase
goods in the prison commssary my seem sonewhat draconian.
Hatfield, however, has not alleged that conm ssary access was

required for any necessity so as to force himto participate in the

5> By his response brief to Scott’s appeal, “Hatfield accepts the
Statenent of Facts set forth in Scott’s Brief insofar as they refer
to his particular clains for entitlement to relief by his
Petition.”

6 The sum total of all interest that would have accrued to
Hatfield s account fromthe time of his incarceration to the tine
of the | awsuit would have been | ess than $15.
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inmate trust account. The fair reading of these facts nmakes cl ear
t hat Hatfield exercised his power of wai ver over any
constitutionally protected property interest that he may have had.
As a matter of law, then, the facts alleged by Hatfield are not
materially sufficient to establish that Scott’s conduct was
obj ecti vel y unreasonabl e because there was no “taki ng” and hence no
violation of the Fifth Amendnent.
V. Concl usi on.

Because there is no effective taking, there is no
constitutional basis for a § 1983 claim W therefore REVERSE and
REMAND this case to the district court wth directions to enter

j udgnent consistent with this opinion.
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