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KING Chief Judge:



Def endant - Appel | ant Robert Beam Runyan was convi cted of
sexual exploitation of a child in violation of 18 U S.C. § 2251
and of distribution, receipt, and possession of child pornography
inviolation of 18 U S.C. § 2252A. In two separate actions,
Runyan appeal s his conviction (No. 00-10821) and the district
court’s denial of his post-trial notion for a newtrial (No. 01-
11207). On Septenber 24, 2001, we consolidated these tw cases
for the purposes of appeal. On Decenber 10, 2001, this court
i ssued a non-di spositive opinion: (1) holding that aspects of the
Governnent’s investigation violated the Fourth Amendnent; and (2)
remandi ng the case to the district court for further factfinding
that woul d enable this court to assess the applicability of
exceptions to the exclusionary rule. On January 10, 2002, the
district court issued an order providing the requisite findings
of fact. W now conclude our analysis of Runyan’s Fourth
Amendnent cl ai ns and address Runyan’s remai ning clainms, from both
hi s appeal of his conviction and his appeal of the district
court’s denial of his notion for newtrial. For the follow ng
reasons, we AFFIRM Runyan’s convictions for receipt and
possession of child pornography and for sexual exploitation of a
child, but REVERSE his conviction for distribution of child
por nography. W al so VACATE Runyan’s sentence and REMAND to the
district court for entry of judgnent and resentencing consistent

with this opinion.



|. Factual and Procedural Background

The facts of this case are described in detail in this
court’s Decenber 10, 2001 decision. Accordingly, we only briefly
reiterate the underlying facts of the case. W address specific
facts pertinent to each of Runyan’s remaining clains in greater
detail wi thin our discussion of each claimbel ow

In brief, Robert Beam Runyan (“Runyan”) and his wife Judith
Runyan (“Judith”) separated in January of 1999. In June of 1999,
Judith (acconpanied at different tines by her daughter and
various friends) nade several trips to Runyan’s ranch to retrieve
itenms of her personal property while Runyan was out-of-town. At
the ranch, Judith and one of her conpanions found two duffel bags
in the barn containing itenms of pornography, including Polaroid
phot ogr aphs of two individuals, one of whom appeared to be a very
young teenager. Judith renoved these itens fromthe ranch
Judith and her conpanions also renoved fromthe ranch a desktop
conputer and a collection of floppy disks, conpact discs (“CDs”),
and ZI P disks (collectively, “the disks”) that were |ying on the
fl oor surroundi ng the conputer.

One of Judith’s conpani ons, Brandi e Epp, reassenbl ed the
conputer at Judith’s residence and exam ned approxi mately 20 of
the CDs and fl oppy di sks taken fromthe ranch. Epp di scovered

that sone of these CDs and fl oppy di sks contained i mages of child



por nography.! Epp contacted the sheriff’s departnment and turned
these materials over to a deputy. Over the next few weeks,
Judith turned over various additional itens found at the Runyan
ranch to a nunber of different | aw enforcenent agencies. These
itenms included the desktop conputer, additional disks containing
child pornography, and the duffel bags found in the barn.

Texas Ranger Bobby G ubbs (“Ranger G ubbs”) used his
conputer to view sone of the disks delivered by Judith and
observed i mages of child pornography. He printed out several of
t hese images on a color printer and showed themto nenbers of the
Col eman County District Attorney' s staff. An investigator in the
District Attorney’s office, Darla Tibbetts, tentatively
identified the girl photographed in one of the images. An intern
working for the District Attorney’s office, Melissa Payne, was
brought to the sheriff’'s office to assist with the
identification. She positively identified the girl in the
pictures as Msty Metcalf (“Msty”), a former high schoo
cl assmate. ?

On June 28, 1999, upon learning that he was a potenti al
suspect, Runyan net with Ranger Grubbs. At this neeting, after

Runyan had been given Mranda warnings, he stated that he found a

! Epp did not view any of the inmmges on the ZIP disks
because the necessary hardware was not connect ed.

2 There is conflicting testinony in the record regarding
whet her Payne was shown Pol aroi d phot ographs or conputer
printouts of Msty.



bag of pornography at a rest stop. Runyan admtted that he
viewed the materials in the bag and that, out of curiosity, he
used his conputer to view child pornography avail able on the

| nternet.3

On July 7, 1999, Custons Service Special Agent Rick Nuckles
(“Agent Nuckles”) joined the investigation. Agent Nuckles
exam ned several images fromeach floppy disk, ZIP disk, and CD
turned over by Judith and Epp. Agent Nuckles found two i mages of
M sty, apparently taken with a digital canmera or taken with a
Pol aroid canera and then scanned into a conputer.

Also on July 7, Tibbetts and Ranger G ubbs interviewed
Msty. Msty stated that Runyan hired her when she was a young
teenager to perform odd jobs around his ranch and to iron cl othes
for him She said that he approached her when she was fifteen
about posing for nude photographs. Msty told Tibbetts that
Runyan had taken sexually explicit photographs of her on nunerous
occasi ons when she was between the ages of fifteen and seventeen.
She reported that Runyan had sonetines paid her approxi mately
five dollars per photographic session and that he had prom sed
her nore noney once he sold the pictures over the Internet to

custoners in Japan.

3 However, Runyan mai ntains that he never upl oaded or
downl oaded any i nmages containing child pornography fromthe
I nternet at these tines.



Agent Nuckles then filed two applications for federal search
warrants, supported by his own affidavits. The first application
sought a warrant to search the desktop conputer and all the disks
for files containing illegal imges. The second application
sought a warrant to search Runyan’s ranch house for any and al
conputers, conputer hardware, software, and conputer devices.

The affidavits supporting these applications included statenents
made by M sty and Judith to Ranger G ubbs as well as information
from Runyan’s voluntary statenent to Ranger Gubbs. In addition,
one of the affidavits contained a statenent indicating that Agent
Nuckl es had conducted a “cursory” review of the conputer storage
medi a. Magistrate Judge Philip Lane issued both warrants. Law
enforcenent officials subsequently searched Runyan’s ranch house
and di scovered a conputer backup tape that contai ned one picture
of child pornography.

On Cctober 13, 1999, Runyan was indicted on six counts of
child pornography charges. Runyan filed three separate notions
to suppress the evidence against him primarily contendi ng that
the pre-warrant searches of the disks conducted by various |aw
enforcenent officials involved in the investigation violated his
Fourth Amendnent rights. The trial court held a hearing on
Runyan’s notions to suppress on April 20, 2000. At the cl ose of
the hearing, the trial court denied the notions, finding that the
pre-warrant police searches did not violate Runyan’s Fourth

Amendnent rights.



On April 21, 2000, a jury convicted Runyan of four counts:*
Count 1 —sexual exploitation of a child in violation of 18
US C 8§ 2251; Count 3 —distribution of child pornography in
violation of 18 U. S.C. § 2252A(a)(2); Count 4 —receipt of child
por nography in violation of 18 U S. C. 8§ 2252A(a)(2); and Count 5
—possession of child pornography in violation of § 2252A(5) (B)
On July 28, 2000, the district court sentenced Runyan to 240
nont hs on Count 1; 60 nonths on Count 3, to be served
consecutively to Count 1; and 180 nonths on Counts 4 and 5, to
run concurrently with the sentence inposed on Count 1, for a
total sentence of 300 nonths of inprisonnent. |In addition, the
district court inposed a three-year term of supervised rel ease
and mandat ory special assessnents totaling $400.

Runyan tinely appeal ed his convictions and his sentence,
contending that: (1) the trial court erred in failing to suppress
the evidence obtained directly and indirectly fromthe pre-
warrant police searches; (2) there was insufficient evidence
introduced at trial to establish the interstate commerce el enent
of each of the four charges; (3) the trial court erred in
refusing to order the Governnent to produce Msty’'s boyfriend' s
conputer and in refusing to conduct an in canera revi ew of
evi dence on that conputer that Runyan contends was excul patory;

(4) the trial court erred in admtting evidence that Runyan

4 Counts 2 and 6 were dism ssed prior to trial
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refused to consent to the search of the desktop conputer; and (5)
the trial court erred in not grouping all the counts of his
conviction in the sentencing determ nation.®> Wile that appeal
was pendi ng before this court, Runyan filed a notion for new
trial based on new y-di scovered evidence, alleging that Msty’'s
boyfriend s conputer contained excul patory evidence that the
Governnment withheld prior to trial. The district court denied
this notion on Septenber 7, 2001, and Runyan tinely appealed to
this court. W consolidated Runyan’s two actions for the
pur poses of appeal on Septenber 24, 2001.
1. Runyan’s Fourth Amendnent d ai ns

Runyan seeks to suppress evidence obtained as a result of
the state and federal |aw enforcenment officials’ pre-warrant
searches of the disks. Runyan argues that these searches
viol ated the Fourth Amendnent and that no exceptions to the
exclusionary rule are applicable. Runyan al so seeks to suppress
evi dence obtai ned pursuant to the search warrants, arguing that
such evidence is “the fruit of the poisonous tree” because these
warrants were procured based on information obtained through the

prior illegal searches.®

5 The Governnent concedes that Runyan was incorrectly
sentenced as a result of the trial court’s failure to group the
counts of his conviction.

6 Runyan al so argues that the warrants were invalid
because Agent Nuckles’'s affidavit contained a statenent that
Runyan contends is materially false (i.e., a statenent indicating
that the desktop conputer was in Runyan’s sol e possession from

8



In reviewing a district court’s denial of a notion to
suppress evidence, we review the district court’s factual
findings for clear error and its conclusions regarding the

constitutionality of a warrantl ess search de novo. United States

v. Veqga, 221 F.3d 789, 795 (5th Cr. 2000). W viewthe facts
underlying the suppression determnation in the |Iight nost
favorable to the prevailing party, which in this case is the

Governnent. United States v. Howard, 106 F.3d 70, 73 (5th Cr

1997). It is the defendant’s burden to prove a Fourth Amendnent

vi ol ation by a preponderance of the evidence. United States v.

Ri azco, 91 F.3d 752, 754 (5th Cr. 1996). However, once the
def endant proves such a violation, the burden shifts to the

governnent to denonstrate why the exclusionary rule should not

1995 to 1998) and because the affidavit did not contain any

i nformati on about Msty's credibility (i.e., the fact that she
was on probation). However, a msstatenent can vitiate an
affidavit “only if it is established that the m sstatenent was
the product ‘of deliberate fal sehood or of reckless disregard for
the truth[;] [a]llegations of negligence or innocent m stake are
insufficient.”” United States v. Martin, 615 F.2d 318, 329 (5th
Cir. 1980) (quoting Franks v. Delaware, 438 U S. 154, 171
(1978)). Simlarly, om ssions cannot underm ne the validity of a
warrant unless such om ssions are “nmade intentionally or with a
reckl ess disregard for the accuracy of the affidavit; negligent
om ssions wll not undermne the affidavit.” [1d. The defendant
bears the burden of showi ng by a preponderance of the evidence
that a msstatenent or om ssion was nore than nere negligence.
Id. Runyan fails to neet this burden. An unsupported assertion
that an affidavit contains a m sstatenent (or an om ssion) does
not give rise to the inference that the affiant acted with

reckl ess disregard for the accuracy of the information presented
to the magi strate, particularly where the msstated or omtted
facts in question are of only mnor significance to the finding
of probabl e cause.




apply to the fruits of the illegal search or seizure. United

States v. Houltin, 566 F.2d 1027, 1031 (5th Cr. 1978).

In our prior opinion, this court held that the police
vi ol ated Runyan’s Fourth Anmendnent rights when they conducted a

warrant| ess exam nation of disks that the private searchers

(Judith and Epp) had not exam ned. See United States v. Runyan,
275 F. 3d 449, 464 (5th GCr. 2001). Wile we noted that the disks
(and any evidence obtained as a result of the information found
on the disks) were potentially subject to suppression due to this
Fourth Amendnent violation, we indicated that this evidence would
still be adm ssible if the Governnment coul d denonstrate that an
exception to the exclusionary rule is applicable in the instant
case. W then remanded to the district court for factual
findings relevant to this issue. The Governnent now argues that
this court should apply the “independent source” exception to the
exclusionary rule, which dictates that evidence obtained from an
illegal search is admssible if the sane evidence was al so
obtained froma | awful source independent of the illegality.

As we noted in our Decenber 10, 2001 opi nion, under the
“i ndependent source” exception to the exclusionary rule, the
gover nnment nust nmake two showings in order for a |awful search

pursuant to a warrant to be deened “genuinely independent” of a

prior illegal search: (1) that the police would still have
sought a warrant in the absence of the illegal search; and (2)
that the warrant would still have been issued (i.e., that there

10



woul d still have been probable cause to support the warrant) if
the supporting affidavit had not contained informati on stenmm ng

fromthe illegal search. [d. at 467 (citing Mirray v. United

States, 487 U. S. 533, 542 (1988)). 1In the instant case, the
Gover nnment contends that the magistrate judge woul d have issued
the two warrants permtting the police to search Runyan’s
conputer and di sks and Runyan’s hone even if the police had never
conducted a pre-warrant search of the storage nedia. According
to the Governnent, the information that the police obtained from
interviews with Judith and Msty and from Runyan’s adm ssions in
his statenment to Ranger G ubbs was sufficient to conpel the
police to seek a warrant and to establish probable cause for a
warrant to issue. Thus, because the police obtained the sane
informati on acquired through their pre-warrant search of the

di sks fromthe subsequent, |awful searches pursuant to the
warrant, these subsequent searches were an “i ndependent source”
of the images on the disks and this evidence is adm ssible at
trial.

I n our Decenber 10, 2001 opinion, we noted that one of the
affidavits submtted by Agent Nuckles in support of the warrant
applications contained a brief reference to his pre-warrant
search of the conputer storage devices. W found that the
inclusion of this statenent in the warrant application raised a
question about what role the pre-warrant searches m ght have
pl ayed in the issuance of the warrants. Because the district

11



court made no factual findings at the suppression hearing
enabling this court to address this issue, we renmanded the case
to the district court “to conduct such proceedings as are
necessary to nmake findings of fact addressing” these questions.
On January 3, 2002, the district court conducted an
evidentiary hearing on these issues. Agent Nuckles, Ranger
G ubbs, and Magi strate Judge Philip Lane all testified at this
hearing. On January 10, 2002, the district court entered, inter
alia, the follow ng factual findings addressi ng whet her the
pol i ce woul d have sought the warrant in the absence of the
illegal search

7. Agent Nuckles’'[s] decision to seek the
search warrants in this case was unaffected
by the fact that the police, including

hi msel f, may have | ooked at nore di sks than
did the private parties.

8. The Court finds that the police would
have sought the warrants even if they had not
exceeded the scope of the private party

sear ches.

I n support of these findings, the district court noted that:

[ T]he police, in total, received thirteen
(13) recordabl e conpacts [sic] discs in this
case, only ten (10) of which contained

evi dence of child pornography. O those
thirteen, eleven initially cane from Brandi e
Epp and Judith Runyan and had clearly been
searched by private parties. . . . Assum ng
w t hout deciding that the two (2) recordabl e
CDs not initially turned over contained child
por nogr aphy i mages, then eight (8) of the

el even (11) CDs that were initially turned
over and previously searched by private
citizens necessarily contained i mages of
child pornography . . . . The fact that the

12



police “searched” all the storage nedia and
additionally recovered one (1) zip disk, 13
to 15 fl oppies, and between zero (0) and two
(2) additional CDs containing child

por nographic images did not tip the bal ance
in favor of the decision to seek warrants.

In other words, 15 fl oppies plus 10 CDs pl us
1 zip disk equal s approxi mtely 26 external
storage nedia containers. The fact that the
police determned that all 26 contained child
por nographic images instead of limting their
pre-warrant activities to 8 of the 26 did not
tip the scale in favor of them seeking
warrants.

We review these factual findings for clear error. See United

States v. Grosenheider, 200 F.3d 321, 328 (5th Cr. 2000).

Runyan contends that the district court’s findings are clearly
erroneous because Agent Nuckles’s inclusion of a reference to his
“cursory” pre-warrant review of the disks in one of his
affidavits signals that his decision to seek the warrant was
nmotivated by his exam nation of the disks. W disagree. The
fact that Agent Nuckl es made a passing reference to his prior
illegal search activity in his warrant application is not

di spositive to our determ nation whether he woul d have sought the
warrant in the absence of the prior illegal searches.’” Qur

review of the record reveals anple support for the district

! This is not to say that discussion of prior illegal
search activity in a warrant application is irrelevant in
assessi ng whet her the police would have sought a warrant in the

absence of a prior illegal search. W sinply find that, under
the circunstances of the instant case, brief reference to the
prior illegal search in the warrant application does not provide

concl usi ve evidence of Agent Nuckles’s notivation in seeking the
war r ant .

13



court’s finding that Agent Nuckles woul d have sought the warrants
even if he had limted his pre-warrant exam nation to the sane
di sks that were exam ned by the private searchers.

As Agent Nuckles testified at the hearing on remand, the
statenents provided by Judith and Msty, along with Runyan’s
statenent to Ranger G ubbs, provided sufficient justification for
Agent Nuckles to seek a warrant to search Runyan’s hone and
conput er equi pnent. Moreover, seeking a warrant under such
ci rcunst ances was apparently required by the investigative
policies of the Custons Service. Under these circunstances, the
district court’s finding that Agent Nuckles woul d have sought
both warrants even if he had never exceeded the scope of the
private search is not clearly erroneous.

The second prong of the Miurray inquiry asks whether the
i ssuance of the warrant (as opposed to the decision to seek the
warrant) was independent of any illegal search activity. As
Runyan correctly points out, when a search conducted pursuant to
a warrant is alleged to be an “i ndependent source” of otherw se
tai nted evidence and the warrant application contains information
obtained fromthe prior illegal search (or, as in the instant
case, contains a reference to the prior illegal search), this
court’s task is to determ ne whether there would have been
probabl e cause to support the issuance of the warrant had the
“tainted” information been omtted fromthe application. See

United States v. Restrepo, 966 F.2d 964, 966 (5th G r. 1992)

14



(agreeing that the “proper approach is to excise fromthe warrant
affidavit those facts that were gleaned fromthe illegal search
and then to consider whether the affidavit’s remaining
information is sufficient to constitute probable cause”). This

probabl e cause inquiry is a question of |law that we review de

novo. United States v. Hassan, 83 F.3d 693, 697 (5th Cr. 1996).

In the instant case, the only information that nust be
stricken from Agent Nuckles’s affidavits to “purge” the
affidavits of any reference to the illegal pre-warrant search is
a short statenent in one of the affidavits indicating that

Nuckl es conducted a “cursory” review of the disks.® W find that

8 Runyan contends that Msty’'s testinony nust be excised
fromthe affidavits as well because her identification stemed
fromthe illegal searches. |In our Decenber 10 opinion we noted

that the record contains conflicting testinony regardi ng whet her
Mel i ssa Payne identified Msty fromthe inmages of Msty that were
printed out fromthe disks or fromthe Pol aroid photos of Msty.
Because this court is bound to interpret the facts in the |ight
nost favorable to the Governnent when reviewing a trial court’s
denial of a notion to suppress, we assuned in our prior opinion
that Msty was identified via the Polaroids and that her
identification was independent of the illegal search activity.
Runyan, 275 F.3d at 465-66. Runyan contends that Msty’'s
testinony is nonetheless “tainted” by the illegal search because
Darla Tibbetts (who “tentatively” identified Msty before

i nvestigators sought Melissa’ s assistance) identified Msty via
i mges taken fromthe disks. Wile it is not at all clear from
the record whether Tibbetts's tentative identification of Msty
was based on conputer inmages or Polaroids, this distinctionis
ultimately not dispositive. Msty’'s testinony renains
“untainted” by the illegal search. Even if Tibbetts did, in
fact, tentatively identify Msty fromconputer printouts,

Ti bbetts woul d have nade the sane tentative identification upon
seei ng the Pol aroi d photographs. Msty’'s identity would

i nevi tably have been di scovered and thus her identification is
not a “tainted” product of the prior illegal search activity.
See, e.qg., United States v. Singh, 261 F.3d 530, 535 (5th Cr.
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there remains anple evidence in the applications to support a
finding of probable cause. This conclusion is bolstered by the
district court’s finding on remand that Magi strate Judge Lane
woul d have issued the warrants even if one of the warrant
applications had not contained a reference to Agent Nuckles’s
prior illegal search activities.® This finding indicates that
the magi strate judge, who is nore famliar with the detailed
facts of this case, would have arrived at the sane probabl e cause
determ nation that this court reaches today.

In conclusion, we find that the searches conducted pursuant
to the two warrants issued by Magi strate Judge Lane are an
i ndependent source of the evidence obtained in the illegal pre-
warrant searches of the disks. This evidence was properly deened
adm ssi ble. Moreover, based on our determ nation that the
warrants were issued independently of the prior illegal search,
we find that any additional evidence obtained pursuant to these

warrants is not the “fruit of the poisonous tree” and is

2001) (noting that otherw se suppressible testinony or evidence
should be admtted if there is “a reasonable probability that the
evi dence woul d have been di scovered from an untainted source”).

o The district court found, based on Magi strate Judge
Lane’ s unequi vocal testinony, that he “woul d have issued the
warrant if the phrase had not been present.”

16



therefore adm ssible. Thus, the district court did not err in
refusing to suppress any of the evidence agai nst Runyan. 0
I11. Runyan’s Sufficiency of Evidence O ains

Runyan chal | enges the sufficiency of the evidence supporting
all four counts of conviction: sexual exploitation of a child in
violation of 18 U.S.C. § 2251, distribution of child pornography
inviolation of 18 U . S.C. 8 2252A(a)(2), receipt of child
pornography in violation of 18 U S.C. 8§ 2252A(a)(2), and
possession of child pornography in violation of 18 U S. C
8§ 2252A(5)(B). This court reviews a challenge to the sufficiency
of the evidence supporting a conviction de novo, considering
“whether . . . a rational trier of fact could have found the
essential elenents of the offense beyond a reasonabl e doubt.”

United States v. De Leon, 170 F.3d 494, 496 (5th Cr. 1999).

“All reasonable inferences fromthe evidence nust be construed in

favor of the jury verdict.” United States v. Martinez, 975 F. 2d

159, 161 (5th G r. 1992) (citing Dasser v. United States, 315

U S. 60, 80 (1942)).

10 Runyan al so appears to argue, albeit obliquely, that
all the disks renoved fromhis ranch by Judith should be
suppressed because Judith entered Runyan’s property illegally. W

need not address the nerits of this contention. The record
contains conflicting testinony regardi ng whet her Judith had
Runyan’s perm ssion to retrieve her property fromthe ranch.
Because we are bound to view the evidence in the |ight nost
favorable to the Governnent in reviewing the district court’s
denial of a notion to suppress, we nust presune that Judith had
perm ssion to enter the ranch and retrieve her property.
Accordingly, Judith’s private search was not illegal under Texas
I aw.
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Runyan argues that the evidence was insufficient to sustain
a conviction for sexual exploitation of a child because the
Governnent failed to prove that Runyan knew the i mages of M sty
woul d be transported in interstate or foreign comerce. Runyan
simlarly argues that the evidence was insufficient to sustain a
conviction for distribution, receipt, or possession of child
por nogr aphy because the Governnent failed to prove that any
illegal image was transported in interstate conmerce. W
consi der each of these clains in turn

A.  The Sufficiency of the Evidence Regarding
Sexual Exploitation of a Child

The jury convicted Runyan of sexual exploitation of a child
inviolation of 18 U . S.C. 8§ 2251, based on Runyan’ s conduct in
phot ographing M sty Metcalf. Section 2251 reads, in pertinent
part, as foll ows:

(a) Any person who enpl oys, uses, persuades,

i nduces, entices, or coerces any mnor to
engage in . . . any sexually explicit conduct
for the purpose of producing any visual

depi ction of such conduct, shall be punished
as provided under subsection (d), if such
person knows or has reason to know that such
visual depiction wll be transported in
interstate or foreign commerce or nailed, if
t hat visual depiction was produced using
materials that have been nmail ed, shipped, or
transported in interstate or foreign comerce
by any neans, including by conputer, or if
such visual depiction has actually been
transported in interstate or foreign comerce
or mail ed.

18 U.S.C. § 2251 (2000). Runyan argues that the evidence
presented at trial was insufficient to denonstrate that he “knew

18



or had reason to know' that the inmages of M sty would be
transported in interstate or foreign conmerce.

According to Msty’s testinony at trial, when Runyan
initially asked her to pose for nude photographs, he explained to
her that he was planning to sell the photographs to people in
anot her country. Msty further testified that Runyan said he
woul d use the Internet to solicit people to buy these
phot ographs. Runyan contends that Msty’'s testinony is
insufficient to support his conviction because such statenents do
not denonstrate that he “knew or had reason to know' that imges
of child pornography would be transported in interstate or
foreign commerce. According to Runyan, a statenent indicating
that an individual is planning to sell images over the Internet
is insufficient to establish the interstate nexus required for
convi cti on under § 2251.

As Runyan correctly notes, this circuit has not yet decided
whet her an Internet transmssion, in and of itself, constitutes
interstate transportation sufficient to satisfy the interstate
commerce el enent of § 2251 (i.e., the elenent requiring that an
of fender nust “know{] or ha[ve] reason to know that such vi sual
depiction will be transported in interstate or foreign commerce
or mailed”). In the instant case we now squarely face this
question. W join the First Grcuit in holding that
“[t]ransm ssion of photographs by neans of the Internet is
t ant anount to novi ng photographs across state lines and thus

19



constitutes transportation in interstate conmmerce” for the

purposes of 18 U.S.C. § 2251. United States v. Carroll, 105 F.3d

740, 742 (1st Cir. 1997).1

The factual circunstances at issue in Carroll are remarkably
simlar to the instant case. 1In Carroll, the defendant’s ex-wfe
found pornographi ¢ Pol aroi d phot ographs of the defendant’s
thirteen-year-old niece anong his personal effects. 1d. at 741.
After an FBI investigation, the defendant was charged with sexual
exploitation of a child in violation of 18 U S.C. § 2251. The
victimtestified at trial that the defendant infornmed her at the
time the photographs were taken that he intended to scan the
images into a friend s conputer and distribute them over the
Internet. |d. at 742. The defendant was convicted and
subsequent |y appeal ed, challenging the sufficiency of the
evi dence supporting his conviction. Like Runyan, the defendant
in Carroll argued that the victims testinony was insufficient to

establish that he “knew or had reason to know' that the pictures

1 While the First Circuit appears to be the only circuit
court that has directly addressed this question in the context of
18 U.S.C. 8§ 2251, a nunber of other circuits have agreed that
transm ssion of material via the Internet constitutes
transportation in interstate commerce in related contexts. See,
e.q., United States v. Wite, 2 Fed. Appx. 295, 298 (4th G
2001) (addressing 18 U S.C. 8§ 2252A); United States v. Thomas, 74
F.3d 701, 706-09 (6th Gr. 1996) (addressing 18 U S.C. § 1465);
United States v. Smth, 47 MJ. 588, 592 (NM C. Cim App
1997) (addressing 18 U.S.C. § 2252); see also United States v.
Canpos, 221 F.3d 1143 (10th Cr. 2000) (upholding a conviction
under 18 U. S.C. 8 2252 based on an Internet transm ssion w thout
explicitly discussing whether Internet transm ssion constitutes
transm ssion in interstate conmerce).
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woul d be transported in interstate comerce. The First Crcuit

di sagreed, holding that the victims testinony was sufficient “to
sustain a finding that the [defendant] intended to transport the
por nogr aphi c depictions in interstate commerce (and therefore
knew that they would be so transported).” [1d. Wile the Carrol
court recognized that there were alternate ways that the
Government coul d have established the interstate commerce el enent
of the offense in that case, the court clearly indicated that the
victimtestinony al one was sufficient to establish the required
interstate commerce connection. 1d. (indicating that the
victims testinony, “if believed, proved the governnent’s point”
that the defendant intended to transport child pornography in
interstate commerce). W simlarly conclude in the instant case
that Msty’'s testinony suffices to sustain the jury' s finding
t hat Runyan “knew or had reason to know' that the images of her
woul d be transported in interstate commerce via the |Internet.
Runyan further argues that M sty was an unreliable w tness
whose testinony was not credi ble and that her testinony thus
cannot formthe sole basis of his conviction for sexual
exploitation of a child. Wile we recognize that Msty’s
testinony was not wi thout its inconsistencies, Runyan’s
criticisnse of Msty's credibility go to the weight of the
evidence, not its sufficiency. |In assessing the sufficiency of
t he evidence supporting Runyan’s conviction, this court does not
eval uate the weight of the evidence or the credibility of
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W t nesses. See United States v. Del gado, 256 F.3d 264, 273-74

(5th Gr. 2001). Credibility assessnents are squarely within the
jury’ s domain, and we decline Runyan’s invitation to second-guess
the jury’s assessnent of Msty's testinony. Accordingly, we find
that the Governnent presented sufficient evidence to support
Runyan’s conviction for sexual exploitation of a child.

B. The Sufficiency of the Evidence Regarding
Di stribution, Receipt, and Possession of Child Pornography

Runyan al so chal | enges the sufficiency of the evidence
supporting his convictions for distribution, receipt, and
possessi on of child pornography under 18 U S.C. 8§ 2252A. Runyan
contends that the Governnent failed to denonstrate adequately
that any of the illegal images introduced at trial were
“transported in interstate commerce,” a required el enent of each
of these three charges. Specifically, Runyan argues that the
Gover nnment never proved that any of the particular inmages in
gquestion cane fromthe Internet, rather than frompurely intra-
state sources. According to Runyan, the Governnent inperm ssibly
relied solely on inference to establish the interstate commerce
connection required under 8 2252A

I n support of his argunent, Runyan relies primarily on this

court’s decision in United States v. Henriques, 234 F.3d 263 (5th

Cir. 2000). In that case, defendant Bart Henriques was convicted
of possession of child pornography under a prior version of

8§ 2252A that required the Governnment to prove possession of three
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or nore images of child pornography. Henriques, 234 F.3d at 264-
65. Henriques’s conviction was based on exactly three inmages.
He chal |l enged his conviction, arguing that the evidence was
insufficient to support a finding that the three i mages were
transported in interstate coomerce. 1d. at 264. This court
agreed and reversed Henriques’s conviction. W noted that
transport of goods through interstate commerce is an el enent of
the crime under 8§ 2252A, and we adopted the Tenth Circuit’s

hol ding that, when the interstate comrerce el enent of § 2252A is
established via Internet transm ssion, the Governnent nust

“i ndependently link all the inmges upon which a conviction is
based to the Internet” in order to obtain a conviction.

Henri ques, 234 F.3d at 266 (citing in United States v. WI son,

182 F.3d 737, 744 (10th Cr. 1999)).

In examning the particular inages at issue in Henrigues, we
recogni zed that two of the three inages in question were
connected to interstate comerce by evidence introduced at trial.
A witness in that case testified at trial that she observed
Henri ques view ng i mages of child pornography on the Internet,

i ncl udi ng one of the three inmages supporting his conviction. 1d.
at 267. Another of the inmages supporting Henriques' s conviction
had a website address enbedded on it. 1d. Wile we indicated
that such internal evidence of an Internet origin was nost |ikely
sufficient to “independently link” this imge to interstate
comerce, we ultimately concluded that there was stil
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i nsufficient evidence to support Henriques’s conviction because
there was no evidence indicating that the third image at issue
cane fromthe Internet. W deened the Governnent’s proffered

evi dence — denonstrating that Henriques had access to the
Internet, and that his conputer contained pornographic material -
insufficient to establish the requisite connection between the
third image and interstate commerce. |d. at 266-67. Nbreover,
we indicated that the Internet |link established for the first two
i mages supporting Henriques’s conviction could not be inputed to
the third i nage because each i mage had to be independently |inked
to the Internet. 1d. at 267.

Runyan contends that, as in Henriques, the Governnment in the
instant case failed to “independently |ink” any of the imges
supporting his convictions for possession, receipt, and
distribution of child pornography to interstate comerce. The
Gover nnent responds that a rational jury could have found that
the interstate nexus was established in this case. The
Governnent points out that Runyan admtted in his initial
confession to Agent Nuckles: (1) that Runyan knew the CDs taken
fromhis hone contained child pornography that had cone fromthe
Internet, and (2) that he had received i mages of child
por nography fromthe Internet by accessing newsgroups and vi ew ng
i mges. The Governnent further notes that both the defense
expert, Chancey Geen, and the Governnent’s expert, Agent Wargo,
testified at trial that sone of the inmages on the disks found by
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Judith and on the hard drive of Runyan’s desktop conputer cane
fromthe Internet. Finally, the Governnent points to Runyan’s
statenents to Msty indicating that he trafficked internationally
in child pornography as further evidence that the Governnent
sufficiently established the interstate comerce nexus underlying
Runyan’s convictions for distribution, receipt, and possession of
chil d pornography.

Before delving into the substance of the parties’ argunents,
it merits notice that, unlike the defendant in Henriques, Runyan
was charged and convicted under the current version of 18 U S. C
8§ 2252A, which requires distribution, receipt, or possession of

only one image in order to sustain a conviction. 18 U. S.C

8§ 2252A reads, in pertinent part:

(a) Any person who- -

(1) knowingly mails, or transports or ships
ininterstate or foreign commerce by any
means, including by conputer, any child
por nogr aphy;

(2) knowi ngly receives or distributes--

(A) any child pornography that has been
mai | ed, or shipped or transported in
interstate or foreign commerce by any neans,
i ncl udi ng by conputer; or

(B) any material that contains child
por nography that has been mailed, or shipped

12 In certain circunstances, a defendant can raise the
fact that he possessed, received, or distributed | ess than three
i mges of child pornography as an affirmative defense under the
current version of the statute. See 18 U . S.C. 8§ 2252A(d) (2000).
Runyan did not raise such a defense in the instant case.
Moreover, the existence of this affirmative defense does not
alter the nature of the interstate conmerce nexus requirenent
under the current version of the statute.
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or transported in interstate or foreign
commerce by any neans, including by conputer;

(5) either--

(A) in the special maritine and
territorial jurisdiction of the United
States, or on any land or building owed by,
| eased to, or otherw se used by or under the
control of the United States Governnent, or
in the Indian country (as defined in section
1151), know ngly possesses any book,
magazi ne, periodical, film videotape,
conputer disk, or any other material that

contains an i mage of child pornography; or

(B) know ngly possesses any book,
magazi ne, periodical, film videotape,
conputer disk, or any other material that
contains an i mage of child pornography that
has been mail ed, or shipped or transported in
interstate or foreign commerce by any neans,
i ncl udi ng by conputer, or that was produced
using materials that have been mail ed, or
shi pped or transported in interstate or
foreign commerce by any neans, including by

conput er,
shal | be puni shed as provided in subsection
(b).

18 U.S.C. § 2252A (2000).

Runyan apparently reads Henrigues to suggest that the
Gover nnent nust provide direct evidence (akin to the eyew tness
testinony addressing the first inage in Henriques) in order to
provide the requisite “independent |ink” between an imge and the
Internet. This argunent m scharacterizes our holding in

Henri ques. Henri ques establishes that the Governnent nust

provi de sone evidence |inking the specific imges supporting the
conviction to the Internet in order to establish an interstate
commer ce connection under 8§ 2252A. Henriques, 234 F.3d at 266.
Thus, as we indicated in Henriques, it is not enough for the
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Governnent nerely to introduce evidence indicating that the

def endant had Internet access and that the defendant, at sone
point in tinme, accessed or downl oaded i mages from pornography
websites or newsgroups. 1d. at 266-67. Rather, the Governnent
must rmake a specific connection between the inmages introduced at
trial and the Internet to provide the requisite jurisdictional
nexus. W did not suggest in Henriques that circunstanti al

evi dence woul d be insufficient to establish such a Iink. 1ndeed,
Henriques inplicitly supports the notion that circunstanti al
evidence linking a particular inmage to the Internet (such as the
presence of a website address enbedded on the imge) can be
sufficient evidence of interstate transportation to support a
conviction under 8 2252A. 1d. at 267 (noting that one of the
three images in question “contain[ed] a world-w de web address
enbedded on the image” and that “it is possible for this
‘“internal evidence' to support a connection to the Internet”);

accord United States v. Hilton, 257 F.3d 50, 54-55 (1st Cr.

2001) (adopting the analysis of Henriques and concl udi ng that
“the governnent [i]s not required to provide ‘direct’ evidence of

interstate transm ssion,” thus uphol ding the defendant’s
conviction for receipt and possession of child pornography based
on expert testinony opining that the particul ar inages at issue
in that case nost likely originated fromthe Internet).

Viewi ng the evidence in the instant case, as we nust, in the

light nost favorable to the verdict, there is adequate
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circunstantial evidence to tie particular inmges of child

por nography that were introduced into evidence at trial to the
Internet. For exanple, one inage obtained fromthe hard drive of
Runyan’ s conputer had a website address enbedded on it and
cont ai ned | anguage advertising the child pornography avail abl e at
that website: “All Uncensored Child Nude and Porno Lolita Pics”;
“Asi an Nudi st and Ohers”; and “Utimte Lolita Nudist Site.”

The website address and this advertising | anguage provi des
circunstantial evidence that this imge was obtained fromthe
Internet. In addition, the Governnent’'s expert, Agent Wargo,
testified at trial as to his opinion that this i mage cane from
the Internet. This evidence is sufficient to enable a rational
jury to find that Runyan received and possessed an inmage of child
por nography that was “transported in interstate comerce” within
t he neani ng of 8§ 2252A. Accordingly, there was sufficient

evi dence to support Runyan’s convictions for receipt and
possessi on of child pornography.

Runyan’s conviction for distribution of child pornography is
nmore problematic. The distribution charge agai nst Runyan was not
based on any evidence indicating that Runyan transmtted to
others the images he had stored on the disks or on the hard drive
of his conputer. Instead, this charge was apparently based on
Runyan’ s expressed intent to distribute via the Internet the
i mges of Msty that he created. However, the Governnent has not
provi ded sufficient evidence directly tying the inmages of Msty
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to the Internet for the purposes of the distribution charge.
Msty's testinony alone is insufficient to establish the
interstate conmerce el ement of a conviction under 8§ 2252A

Unli ke a conviction for sexual exploitation of a m nor under
§ 2251, which requires the Governnent to prove that the defendant
knew or had reason to know at the tinme that the inages were
created that those images “will be transported in interstate or
foreign commerce or nailed,” 18 U S. C. 8§ 2251 (2000) (enphasis
added), a conviction for distribution of child pornography under
8§ 2252A requires the Governnent to prove that the defendant
know ngly distributed “any child pornography that has been
mai | ed, or shipped or transported in interstate or foreign
commerce by any neans, including by conputer” or “any materi al

that contains child pornography that has been nuiled, or shipped

or transported in interstate or foreign commerce by any neans,

i ncludi ng by conmputer,” id. 8 2252A (enphasis added). As the

| anguage of the two sections suggests, while evidence of a
defendant’s intent to distribute child pornography via interstate
comerce is adequate to satisfy the jurisdictional elenent of

§ 2251, see, e.q., United States v. Buculei, 262 F.3d 322, 329

(4th Gr. 2001) (noting that 8§ 2251's jurisdictional elenent
limts this section’s applicability to “a discrete set of

activities -- defendants who plan to transport visual depictions

of m nors engaged in sexually explicit conduct in interstate
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comerce”) (enphasis added), such evidence of intent appears
insufficient to satisfy the jurisdictional elenment of § 2252A

There was no evidence presented at trial indicating that
Runyan actually dissem nated the pictures of Msty to anyone,
much |l ess that he had transported these images in interstate or
foreign commerce via the Internet or any other neans. Nor was
there any evidence presented at trial indicating that Runyan
actually distributed any of the other inmages contained on the
di sks or on the hard drive of his conputer by transporting these
images in interstate or foreign conmerce. Under these
ci rcunst ances, no reasonable jury could have found: (1) that
Runyan knowi ngly distributed child pornography or materi al
containing child pornography; or (2) that such child pornography
or material containing child pornography was mail ed, shipped or
transported in interstate or foreign comerce. Accordingly, we
reverse the distribution count of Runyan’s conviction.

V. Runyan’s C ains Based on the Wod Conputer

In the course of preparing Runyan’s defense, his attorneys
purchased a conputer from M sty’s ex-boyfriend, Nathan Wod (“the
Wod conputer”).®® The defense retained possession of this

conputer for four nonths, apparently w thout investigating its

13 Wod testified for the defense at trial. H s testinony
indicated that while he and M sty were dating, he often observed
M sty using the conputer to view and downl oad pornography from
the Internet. Wod also testified that he observed M sty sendi ng
these images to others via electronic nmail, claimng that the
i mges were pictures of her.
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contents. Shortly before trial, the defense retained an expert,
Chancey Green, to analyze the conputer. Geen inforned Runyan’'s
attorneys that there were pornographic i rages on the conputer
depi cting what he believed to be underage femal es. Runyan’s
attorneys then contacted officials fromthe United States Custons
Service. According to the defense, these officials instructed
Runyan’s attorneys to turn the Wod conputer over to the Custons
Service. The Custons Service officials also instructed Geen to
destroy the “mrror image” of the Wod conputer’s hard drive that
he had creat ed.

Runyan contends that, fromthe tine that his attorneys
relinqui shed the Whod conputer to the Custons Service until the
time of trial, the defense was deni ed access to the conputer.

The Governnent, in contrast, maintains that the defense had an
open invitation to exam ne the Wod conputer and its contents
whil e the conputer was in the possession of the Custons Service.
At the request of the Governnent, Agent Nuckl es conducted an

anal ysis of the contents of the Whod conputer’s hard drive. This
anal ysis was apparently not conpleted until after the trial

began.

Both parties agree that the Wod conputer was avail abl e at
trial. Indeed, the defense introduced the conputer into
evidence. On the second day of trial, Runyan nmade a notion
requesting that the court “order the United States to produce
copies of all graphic imges on [the Wod] conputer, exam ne them
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in canera, and enter an order nmaking all said i rages and/or
conputer information [avail able] to Defendant’s counsel.” Runyan
all eged that this hard drive contained i mages of child

por nography that would excul pate him?* On the fourth day of
trial Runyan made a simlar notion requesting that the court
“order the United States to produce copies of all graphic imges
on this conputer and deliver themto Defendant’s counsel.” The
district court denied both notions.

Geen testified at trial for the defense, stating that he
had found i mages of what he believed to be underage fenal es on
the Wod conputer. Agent Nuckles testified at trial that he
found no i mages of child pornography on the Wod conputer. Agent
Nuckl es conceded that he found “questionabl e” images during his
anal ysis, but stated that he found “no five and six-year-old
[child] porn images.” Neither party introduced any inmages from
the Wbod conputer into evidence at trial.

Subsequent to trial, Runyan’s new y-retained appellate
counsel requested and received fromthe Governnent a mrror inage
of the Whod conputer’s hard drive. Two additional defense

experts, Dr. H Il and Dr. Andrus, then exam ned a sanple of

14 Runyan’s theory was that any i mges of child
por nogr aphy found on the Wod conputer would support his
contentions: (1) that it was Msty, not Runyan, who sent and
recei ved i mages of child pornography from Runyan’s conputer; and
(2) that Msty (with the assistance of other unknown parties)
must have created the photographs of herself, m mcking the
“poses” she saw in the i mages she downl oaded onto Wod’ s
conput er.
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thirty-three inmages fromthe conputer. Dr. Hill concluded that
el even images in the sanple were girls under age sixteen; Dr.
Andrus concluded that ten inmages in the sanple were girls under
age sixteen. Runyan alleges that these imges constitute
excul patory evi dence because they support his theory that M sty
was responsible for creating images of herself, and that it was
M sty, not Runyan, who intended to distribute these images over
the Internet.
A. Runyan’s Cains on Direct Appeal

In his direct appeal of his crimnal conviction (No. 01-
10821), Runyan contends that the district court erred in refusing
to order the Governnent to produce imges fromthe Wod conputer
that are, according to Runyan, excul patory under Brady v.
Maryl and, 373 U.S. 83 (1963). Runyan simlarly argues that the
district court erred in refusing to conduct an in canera review
of materials on the Whod conputer to determne if excul patory
evi dence was present. The district court denied these notions on
the ground that there was no need for court-ordered production or
in canera inspection because the conputer was readily avail abl e
to the defense at the tinme these notions were nmade during the
trial.

Met hods of enforcing disclosure requirenents are generally
left to the sound discretion of the trial court. See United

States v. Valera, 845 F.2d 923, 927 (11th Gr. 1988). However,

this court has held that, under certain circunstances, refusal to
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conpel production or conduct an in canera review of Brady

materials can be reversible error. See, e.qg., WIlIlians v.

Dutton, 400 F.2d 797, 799-800 (5th G r. 1968) (refusal to conpel

production); United States v. Gaston, 608 F.2d 607, 612-14 (5th

Cr. 1979) (refusal to conduct an in canera review). The
district court in the instant case apparently concl uded that
Brady was not inplicated because the inmages in question were not
bei ng “suppressed” by the Governnent. W agree.

We review a district court’s Brady determ nati ons de novo.

United States v. Dixon, 132 F.3d 192, 199 (5th Cr. 1997). In

order to establish a due process violation under Brady, a

def endant nust show that: (1) evidence was suppressed; (2) the
suppressed evidence was favorable to the defense; and (3) the
suppressed evidence was material to either guilt or punishnent.
373 U.S. at 87. Evidence is material under Brady when there is a
“reasonabl e probability” that the outconme of the trial would have
been different if the suppressed evidence had been disclosed to

the defendant. United States v. Gonzales, 121 F.3d 928, 946 (5th

Cr. 1997) (citing United States v. Badgley, 473 U S. 667, 682

(1985)). However, a defendant seeking nmerely an in canera
i nspection to determ ne whether a particular source contains
Brady material “need only nmake a ‘ pl ausi bl e show ng’ that the

file will produce ‘material’ evidence.” United States v. lLowder,

148 F. 3d 548, 551 (5th G r. 1998) (quoting Pennsylvania v.

Ritchie, 480 U.S. 39, 58 n.15 (1987)).
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I n addressi ng Runyan’s notions to conpel production and in
canera review of the inages on the Whwod conputer, we need not
determ ne whet her the inmages on the Wod conputer were “material”
under Brady and its progeny. W agree with the district court

that, at the tinme of trial, the Wod conputer was not being

“suppressed.” An order conpelling the Governnent to produce

i mges on the Wod conputer (or, simlarly, an order requiring
production of these inmages for the purposes of in canera review
woul d have served no purpose. As the district court correctly
recogni zed, “the defense had full access to [the Wod] conputer
and its contents during the trial.” |Indeed, the record confirns
that the defense was fully aware that the Wod conputer was
avail able for inspection at the tine of trial.

Accordingly, the only effect of an order conpelling
production (or conpelling production for the purposes of an in
canera inspection) would have been to require the Governnent,
rather than the defense, to turn on the conputer and exam ne the
i mges contained therein. However, Brady does not require such

action by the Governnent. Cf. United States v. Miulderig, 120

F.3d 534, 541 (5th Gr. 1997) (holding that the Governnent’s
Brady obligations do not require it to “point the defense to
specific docunents within a |arger mass of material that it has

al ready turned over”) (quoting United States v. Mmhat, 106 F. 3d

89, 94 (5th Gr. 1997)) (internal quotations omtted). Evidence
is not “suppressed” if the defendant “knows or should know of the
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essential facts that would enable himto take advantage of it.
The Governnent is not required, in other words, to facilitate
the conpilation of excul patory material that, wth sone industry,

def ense counsel could marshal on their own.” United States v.

Shoher, 555 F. Supp. 346, 352 (S.D.N Y. 1983) (internal citations

omtted); see also Mulderig, 120 F. 3d at 541 (“[When information
is fully available to a defendant at the tine of his trial and
his only reason for not obtaining and presenting the evidence to
the court is his |ack of reasonable diligence, the defendant has

no Brady claim”) (quoting United States v. Marrero, 904 F.2d

251, 261 (5th Cr. 1990) (internal quotations omtted)).?®
Because there was no Governnent “suppression” of the inages on
the Wbod conputer at the tinme of trial, the district court
properly denied Runyan’s notions to conpel production of these
i mages.
B. Runyan’s Cains in H's Mtion for New Tri al

A nore difficult question is presented by Runyan’s notion
for new trial based on new y-di scovered evidence. Runyan argues
that the defense was deni ed access to the Wod conputer during

the tinme period between the Custons Service’s acquisition of the

15 |Indeed, remarkably little “diligence” would have been
required of the defense in the instant case. The record reveals
that all of the relevant inmages and video clips fromthe Wod
conputer fit on a single CD. Thus, as the district court found,
“it would not [have taken] long at all to view all the” rel evant
files fromthe Wod conputer, even during the course of a busy
trial.
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conputer and the trial. Runyan contends that because he was
prevented from accessing the Whwod conputer during this tine
period, he was unable to nake a neani ngful analysis of the
potentially excul patory images on the conputer. Thus, according
to Runyan, his post-trial expert analysis of the inages fromthe
Wod conputer, which confirns that sonme of these inmages did
depi ct individuals under the age of sixteen, is “new y-discovered
evi dence” that he was unable to obtain prior to trial due to the
Governnent’s pre-trial suppression of the conputer.

Even assum ng, arguendo, that that the Governnent w thheld
the Wbod conputer prior to trial and that the results of the
defense’s post-trial analysis can thus appropriately be deened
“newl y-di scovered evidence,” a newtrial is not warranted. The
defense’s post-trial analysis of the inmges fromthe Wod
conputer fails to satisfy Brady's materiality requirenent.

This court reviews a district court’s denial of a notion for

new trial for abuse of discretion. United States v. Jaraml| o,

42 F. 3d 920, 924 (5th G r. 1995). However, when the new y-
di scovered evidence is alleged to be excul patory evi dence that
the Governnent withheld in violation of Brady, we review any

Brady determ nations de novo. United States v. Gonzal es, 121

F.3d 928, 946 (5th Gr. 1997). As a general rule, to obtain a
new trial based on new y-di scovered evi dence, a defendant nust
denonstrate that: (1) the evidence was discovered after trial

(2) the failure to discover the evidence was not due to the
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defendant’s |l ack of diligence; (3) the evidence is not nerely
cunul ative or inpeaching; (4) the evidence is material; and (5) a

new trial would probably produce a newresult. United States v.

Wllianms, 985 F.2d 749, 757 (5th Cr. 1993). However, when a
motion for new trial based on new y-di scovered evi dence rai ses a
Brady claim this court instead applies the three-prong Brady
test to determ ne whether a newtrial is appropriate. See, e.q.
Gonzales, 121 F.3d at 946 (applying the three prong Brady test in
assessing a notion for new trial based on an all eged Brady

violation); accord United States v. Conley, 249 F.3d 38, 45 (1st

Cir. 2001) (noting that the three-part Brady test — rather than
the five part test governing notions for newtrial —is
applicable “where a defendant clains that the new y-di scovered

evi dence shoul d have been produced under Brady”); United States

v. Quintanilla, 193 F.3d 1139, 1149 n.10 (10th G r. 1999)

(“Evaluation of a Brady claimasserted in a notion for a new
trial involves an application of the three [Brady] elenents
identified above, and not the five-prong . . . test utilized in
typical newy discovered evidence clains.”).

As noted above, to establish a due process violation under
Brady, a defendant nust show that: (1) evidence was suppressed;
(2) the suppressed evidence was favorable to the defense; and (3)
t he suppressed evidence was material to either guilt or
puni shment. 373 U.S. at 87. Evidence is material under Brady

when there is a “reasonable probability” that the outcone of the
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trial would have been different if the evidence had been

di scl osed to the defendant. See Bagl ey, 473 U. S. at 682. A

“reasonabl e probability” is established when the failure to
di scl ose the suppressed evidence “coul d reasonably be taken to
put the whole case in such a different Iight as to underm ne

confidence in the verdict.” Kyles v. Witley, 514 U S. 419, 435

(1995). As we noted in Gonzales, this standard does not require
a defendant to establish that he woul d have been acquitted had

t he evidence been disclosed. 121 F.3d at 946. However, the

def endant “nust establish that the suppression of excul patory
evi dence by the governnent ‘underm nes confidence in the outcone

of the trial.”” Id. (quoting Kyles, 514 U S. at 434).
It nerits enphasis that the evidence in question in the
instant case (i.e., the evidence that the Governnent allegedly
prevented the defense from accessing) is not the Wod conputer or
even the i mages contai ned on the Wod conputer. Rather, the
“newW y discovered” Brady evidence is the expert analysis of these
i mges that the defense was able to obtain after trial, but was
all egedly unable to obtain prior to trial. Thus, this court’s
task is to determ ne whether the availability of such expert
analysis at trial would have placed “the whole case in such a
different light as to underm ne confidence in the verdict.”
Kyles, 514 U S. at 435.

As noted above, Runyan’s attorneys initially hired Chancey

Green to exam ne the Wod conputer prior to the tinme that the
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def ense relinqui shed the conputer to the Custons Servi ce.

Al t hough Green was apparently unable to conduct a conplete

anal ysis of the inmages on the Wod conputer, he did testify at

trial that he saw i mrages of what he believed to be child

por nography (specifically, inmages of “young girls”) on the

conputer. Agent Nuckles also testified at trial regarding the

contents of the Wod conputer, indicating that he found “no

evi dence of actual child pornography.” However, Nuckl es conceded

that there were sone “questionable” inmages on the Wod conputer.

In light of this testinony, it is clear that both the trial court

and the jury were fully aware that the Wod conputer contained

“borderline” imges that m ght have constituted child

pornography. As the district court correctly noted, Runyan's

post-trial expert analysis “only verified this information.”
Runyan contends that this verification is nonethel ess

“material” within the neaning of Brady because such testinony

D

woul d have bol stered Runyan’s theory that M sty was responsib
for creating the pornographic i mages of herself. However, in
Iight of the conpelling evidence that Runyan was personally

i nvol ved in taking the pornographic photographs of Msty, ! the

16 Even apart fromMsty's testinony — which the jury
apparently credited — there is anple evidence in the record

i ndi cating that Runyan was invol ved in photographing Msty. It
is uncontroverted that the pornographi c photographs of Msty were
taken inside Runyan’s honme and his place of business. 1In

addition, as previously noted, the Pol aroi d phot ographs of M sty
were found in Runyan’s barn and digitized i mages of Msty were
found on Runyan’s conputer. Finally, Judith testified at trial
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defense’s alternate theory explaining the origin of these imges
is extrenely weak.'” Under the circunstances of this case, we
cannot say that the inclusion of additional evidence at trial
providing indirect support (if any) for this denonstrably weak
def ensi ve theory woul d have placed the case in such a different
light as to underm ne confidence in the verdict. Cf. Wight v.
United States, 559 F.Supp. 1139, 1146 (E.D.N.Y. 1983) (“Brady

does not require the governnent to anticipate all possible
def enses and provide the defendant with otherw se irrel evant
information to bol ster one possible factual theory, particularly
where . . . the theory itself . . . is denonstrably
inplausible."), aff’d, 732 F.2d 1048 (2d Gr. 1984). W find
that there is no reasonable probability that the outconme of the
trial would have been different had Runyan been able to present
expert analysis of the inmages on the Wod conputer.

Runyan al so contends that the district court erred in

denying his notion for a new trial w thout conducting an

t hat she recogni zed Runyan’s hand in one of the photographs of
M sty.

7 I'n addition, the presence of child pornography on Nat han
Wod’' s conputer provides only indirect support for this defensive
theory. No inmages of Msty were found on Wod’'s conputer. The
def ense expl ained at oral argunent that the presence of child
por nogr aphy on Wod’ s conput er nonet hel ess supports Runyan’s
theory that M sty was responsible for creating pornographic
i mges of herself. Specifically, Runyan argues that, because the
poses in the pictures found on the Wod conputer were simlar to
the poses in the imges of Msty, Msty nust have | earned
t echni ques for pornographic nodeling fromthe i nages she viewed
on the Wod conputer.
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evidentiary hearing. This court recognizes that a district court
may rule on a notion for new trial w thout conducting an

evidentiary hearing. See United States v. Blackburn, 9 F.3d 353,

358 (5th Gr. 1993). Moreover, “the decision to hold a hearing
rests wthin the sound discretion of the trial court.” [d. In
the instant case, the trial court was well aware of the details
of the parties’ dispute regarding the Whod conputer because
Runyan’s notion to conpel production and Runyan’s notion for in
canera review invol ved essentially the sane issues. The only new
information relevant to this dispute at the tine of the notion
for newtrial was the defense’s post-trial expert analysis of the
i mges contai ned on the Wod conputer. The district court
determ ned that it could adequately assess the rel evance of these
two reports without the assistance of an evidentiary hearing. W
cannot conclude that this determ nation was an abuse of the
district court’s discretion.
V. Runyan’s Due Process d aim

Runyan contends that the district court erred in overruling
his objection to testinony (solicited by the Governnent)
i ndi cating that Runyan refused to consent to a police search of
hi s desktop conputer. Runyan argues that the Governnent, in
soliciting this testinony, attenpted to use Runyan’s invocation
of his constitutional rights as evidence of guilt, in violation
of the due process clause of the Fifth Anendnent. The Governnent

responds that the district court’s adm ssion of this testinony
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was not erroneous because Runyan “invited” this testinony by
suggesting: (1) that he had willingly consented to ot her
searches; (2) that Agent Nuckl es perfornmed an i nadequate
i nvestigation; and (3) that the desktop conputer was tanpered
with while Runyan was out-of-town on business. The Governnment
further contends that, even if the district court acted
erroneously in overruling Runyan’s objection, this testinony had
no effect on the outcone of the proceedi ngs.

This court ordinarily analyzes due process clains alleging
i nproper comrent on a defendant’s invocation of constitutional
rights under the harm ess error doctrine, determ ning whether the
i nproper comrent was harnl ess beyond a reasonabl e doubt. See,

e.qg., United States v. Mreno, 185 F.3d 465, 472 (5th Gr. 1999)

(i mproper comment on a defendant’s invocation of his right to

counsel ); Richardson v. lLucas, 741 F.2d 753, 755 (5th G r. 1984)

(i mproper comment on a defendant’s refusal to testify). 1In the
i nstant case, the Governnent contends that Runyan did not raise
this constitutional objection to Agent Nuckles’s testinony at
trial and that plain error analysis is therefore applicable. 1In
support of this contention, the Governnent points out that
Runyan’s counsel objected to this testinony at the tine it was
presented only on the ground that it was hearsay. It appears
fromthe record, however, that Runyan’s counsel attenpted to
object to this line of questioning on constitutional grounds

prior to the tinme that the testinony was elicited, and that the
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trial court indicated the court would not be receptive to such an
obj ection. Nonethel ess, we need not decide whether this
objection was properly raised at trial because even under the
nmore defendant-friendly “harm ess error” standard, Runyan fails
to denonstrate that adm ssion of Agent Nuckles’s testinony
constitutes reversible error.

This circuit has not directly addressed the question whet her
a prosecutor commts constitutional error by invoking a
defendant’s refusal to consent to a warrantless search to support
an inference of guilt. However, the circuit courts that have
directly addressed this question have unani nously held that a
defendant’s refusal to consent to a warrantless search nay not be

presented as evidence of guilt. See, e.q., United States v.

Moreno, 233 F.3d 937, 940-41 (7th Gr. 2000); United States V.

Dozal, 173 F.3d 787, 794 (10th Gr. 1999); United States V.

Thanme, 846 F.2d 200, 205-08 (3d Cir. 1988); United States v.

Prescott, 581 F.2d 1343, 1351-52 (9th Cr. 1978); but cf. United

States v. McNatt, 931 F.2d 251, 256-57 (4th Cr. 1991)

(questioni ng whet her a defendant’s invocation of his or her
Fourth Amendnent rights by refusing to consent to a warrantl ess
search is the constitutional equivalent of a defendant’s

i nvocation of his or her right to remain silent under the Fifth
Amendnent, but not reaching the issue). For the purposes of this
appeal, we assune w thout deciding that it would be error of

constitutional magnitude for a trial court to permt a prosecutor
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to conmment on (or present testinony regarding) a defendant’s
refusal to consent to a warrantl ess search to support an
i nference of guilt.!® Nonetheless, we find that under the
ci rcunstances of this case, this error was harnl ess.
Runyan’s refusal to consent to a police search of his
deskt op conputer arose only once during the course of Agent
Nuckl es’ s testinony. The jury heard the foll ow ng exchange:
Q Were you aware during your investigation
inthis case that prior to the execution
of the search warrant of the desktop
conputer, that this defendant was asked
for consent to search it?

A Yes, | was.

Did this defendant give consent for |aw
enforcenent to search the desktop

conput er ?
A No, he did not.
Q However, he did give consent to search

ot her places, correct?
A Yes, he did.

The line of questioning then shifted to other matters. The
prosecution neither comented on Runyan’s refusal to consent to a

warrant| ess search, nor asked the jury to draw any i nferences

18 We note that reference to a defendant’s refusal to
consent to a warrantl ess search may be adm ssi bl e for purposes
ot her than to support an inference of quilt. See, e.q., Dozal,
173 F. 3d at 794 (finding such evidence adm ssible to establish
t he defendant’s dom nion and control over the property subject to
the search). At |east one court has also held that such
testi nony may be adm ssi bl e under certain circunstances if
“invited” by the defendant’s trial strategy. See MNatt, 931
F.2d at 256-58 (finding that testinony regarding the defendant’s
refusal to consent to a search of his vehicle was “invited” by
his suggestion at trial that the arresting officer “framed” him
by planting drugs in the defendant’s truck).
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fromthis refusal. |Indeed, Runyan’s refusal to consent to the
search was not nentioned at any other tinme during the trial.
Thus, the record reveals that the offending statenent was nerely
an isolated reference and that Governnent did not focus on or

hi ghl i ght Runyan’s refusal to consent to the search. This

suggests that the error was harmess. Cf. United States v.
Giffith, 118 F.3d 318, 325 (5th Gr. 1997) (recognizing that two
of the relevant factors in assessing whether a prosecutor’s
coment on a defendant’s failure to testify can be harm ess error
are: (1) whether the coment was an isolated incident and (2)
whet her the prosecution “focused on” or “highlighted” the refusal

to testify) (citing United States v. Shaw, 701 F.2d 367, 383 (5th

Cir. 1983)).

Mor eover, the evidence supporting Runyan’s conviction for
possession and recei pt of child pornography is very strong.
| mages of child pornography (often images of the sane children or
even identical inmages) were found on Runyan’s desktop conputer,
on the disks renoved fromthe ranch by Judith, and on a backup
di sk found during the warrant-authorized search of Runyan’s hone.
In addition, evidence of previous access to child pornography
websites was found on Runyan’s desktop conputer and on a | aptop
conputer that Runyan previously owned that he gave to his
st epdaughter, Rickie, when she started college. Strong evidence
of guilt can render the adm ssion of evidence regarding a

defendant’s refusal to consent to a warrantl ess search
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“harm ess.” See Mdreno, 233 F.3d at 941; MNatt, 931 F.2d at

258; cf. United States v. Valley, 928 F.2d 130, 135 (5th Gr.

1991) (finding that overwhel m ng evidence of guilt can render
“harm ess” a prosecutor’s comment on the defendant’s refusal to
testify). Under these circunstances, we can safely say that it
is clear beyond a reasonabl e doubt that the jury woul d have
returned a verdict of guilty even if the Governnent had never
asked Agent Nuckl es about Runyan’s refusal to consent to a police

search of his desktop conputer. See MNatt, 931 F.2d at 258.

Because we find that the alleged constitutional error “did not
contribute to the verdict obtained,” this error was harnl ess and
the jury’s verdict should be upheld. Valley, 928 F.2d at 135

(quoting Chapman v. California, 386 U S. 18, 24 (1967)).

VI. Runyan’s Sentencing C aim

Runyan’s final claimof error alleges that he was
incorrectly sentenced. The district court grouped three of
Runyan’s four counts of conviction. Count one (sexual
exploitation of a child) was considered by itself, while the
three remai ning counts (receipt, distribution, and possession of
child pornography) were grouped together. In the sentence
calculation for the group of offenses, Runyan received a five-
| evel enhancenent for “engag[ing] in a pattern of activity
involving . . . sexual exploitation of a mnor.” Accordingly,
Runyan contends that his exploitation offense was, in effect,

“doubl e counted.” Such “double counting” is contrary to Section
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3D1.2(c) of the Sentencing CGuidelines, which provides that counts
of conviction should be grouped “[w hen one of the counts
enbodi es conduct that is treated as a specific offense
characteristic in, or other adjustnent to, the guideline
applicable to another of the counts.” U S. Sentencing Quidelines
Manual 8§ 3D1.2(c) (1998).

This “doubl e counting” increased Runyan’s sentence. As
determned in the presentence report (“PSR’),?!° the adjusted
of fense | evel for sexual exploitation of a mnor was 33. The
adj usted offense | evel for the grouped of fenses (receipt,

di stribution, and possession of child pornography) was 37.
Pursuant to Section 3D1.3(a), this group offense |evel was

cal cul at ed based on the distribution charge, the nost serious of
the three counts conprising this group.?

Because Runyan was convicted of nmultiple counts that were
grouped separately, the PSR cal cul ated Runyan’s conbi ned of f ense
| evel under Section 3D1.4. See id. 8 3D1.4. Pursuant to the
formula provided in this section, the greater of Runyan’s offense

levels (i.e., 37) was increased by two for a conbi ned of fense

19 The district court adopted the factual findings and
gui deline application fromthe PSR

20 Section 3Dl1.3(a) reads: “In the case of counts grouped
t oget her pursuant to 83D1.2(a)-(c), the offense | evel applicable
to a Goup is the offense |level, determ ned in accordance with
Chapter Two and Parts A, B, and C of Chapter Three, for the nost
serious of the counts conprising the Goup, i.e., the highest
of fense | evel of the counts in the Goup.” U S. Sentencing
GQui del i nes Manual § 3D1.3(a) (1998).
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I evel of 39. This offense level resulted in a total punishnment
range of 262-327 nonths. Had the counts of conviction been
properly grouped by the district court into a single group, this
two-1 evel increase under Section 3D1l.4 would not have appli ed.
Thus, Runyan’s offense | evel woul d have been 37, corresponding to
a total punishnent range of 210-262 nonths.

In addition, because the total punishnment range that was
cal cul at ed based on the conbi ned offense |l evel of 39 (i.e., 262-
327 nont hs) exceeded the statutory maximum for any of the counts
i nvol ved, the district court inposed Runyan’s sentences
consecutively rather than concurrently, pursuant to Section
5GlL. 2(d), to achieve the total sentence of 300 nonths.?* Had al
four counts of conviction been grouped together, the sentence on
the count carrying the highest statutory nmaxi mum (i.e., sexual
exploitation of a child, which carries a statutory maxi num of 240
nmont hs) woul d have been adequate to achieve the total punishnent
range for an offense level of 37 (i.e., 210-262 nonths).
Accordi ngly, Runyan’s sentences for his other counts of

convi ction would have run concurrently with the sentence for

21 Section 5Gl.2(d) reads: “If the sentence inposed on the
count carrying the highest statutory maximumis | ess than the
total punishnment, then the sentence inposed on one or nore of the
ot her counts shall run consecutively, but only to the extent
necessary to produce a conbi ned sentence equal to the total
puni shnment. In all other respects, sentences on all counts shal
run concurrently, except to the extent otherw se required by
law.” U.S. Sentencing Guidelines Manual 8§ 5GL. 2(d) (1998).
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sexual exploitation, rather than consecutively, pursuant to
Section 5Gl. 2(c). %

Thus, because the district court’s inproper grouping of the
counts of conviction affects Runyan’s substantial rights, he is
entitled to resentencing. W note that resentencing i s needed
not only to correct this inproper grouping determ nation but also
to account for this court’s reversal of Runyan’s conviction for
distribution of child pornography. Accordingly, we remand to the
district court for resentencing consistent with this opinion.

VI1. Concl usion

For the foregoing reasons, we AFFIRM the district court’s
denial of Runyan’s notion for a new trial (No. 01-11207). In
Runyan’s direct appeal of his conviction (No. 00-10821), we
AFFI RM Runyan’ s convi ctions for sexual exploitation of a child,
recei pt of child pornography, and possession of child
por nography. However, we REVERSE Runyan’s conviction for
distribution of child pornography and VACATE Runyan’s sentence.
Accordi ngly, we REMAND action No. 00-10821 to the district court
for entry of judgnent and resentencing consistent with this

opi ni on.

22 Section 5Gl.2(c) reads: “If the sentence inposed on the
count carrying the highest statutory maxi mumis adequate to
achi eve the total punishnment, then the sentences on all counts
shall run concurrently, except to the extent otherw se required
by law.” U S. Sentencing Guidelines Manual 8§ 5GL.2(c) (1998).
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