IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-11040

PERSONAL SECURI TY & SAFETY SYSTEMS INC.; RI CHARD R JAFFE,
Pl ai ntiffs-Appellees,
vVer sus
MOTORCLA | NC.

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

July 1, 2002
Before JOLLY, JONES, and BARKSDALE, Circuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Motorola, Inc. appeals the district court’s denial of its
nmotion to conpel arbitration of clains raised by Personal Security
and Safety Systens, Inc. (“PSSI"). In 2000, PSSl filed suit
agai nst Mdtorola alleging that Mtorola breached a stock purchase
agreenent with PSSl and made fraudul ent m srepresentations during
the negotiations |eading up to the agreenent. Although the stock
purchase agreenent did not include an arbitration clause, Mdtorola
moved to conpel arbitration based on a provision in a licensing
agreenent that was executed al ongsi de the stock purchase agreenent

as part of a broader contractual arrangenent. The district court



initially granted Motorola’ s notion, but it later reconsidered its
deci sion and denied the notion.

The central issue in this appeal is whether PSSI’'s clains
under the stock purchase agreenent fall within the scope of the
broad arbitration provision in the licensing agreenent. W hold
that the licensing agreenent’s arbitration provision governs clai ns
arising out of the stock purchase agreenent because the agreenents
wer e executed together as part of the sane overall transaction and
therefore are properly construed together. W further hold that a
forum selection clause in the stock purchase agreenent does not
operate to preclude arbitration of clains arising out of that
agreenent. Accordingly, we reverse the district court’s denial of
Motorola’ s notion to conpel arbitration and renmand to the district
court for entry of an order staying the litigation and requiring
the parties to submt their dispute to binding arbitration.

I

The underlying dispute in this case stens from Mtorola's
abortive strategic investnent in PSSI. Before its dem se in 1999,
PSSI was a small start-up conpany engaged in the devel opnent and
sal e of specialized security systens -- primarily a “Personal 911
Systent that allowed individuals to sumon help from within a
limted geographic area by neans of a wreless comrunications
device. Although it had made substantial progress in devel oping

the technol ogy for the Personal 911 System by 1997, PSSI did not



have sufficient capital to conpl ete devel opnent of the systemor to
install the system at custoner sites. At about the sanme tine,
Motorola was in the process of developing a simlar localized
security system for use in the hospitality industry, but its
technol ogy was significantly | ess devel oped than PSSI’ s technol ogy.

Seeing an opportunity for collaboration, Mtorola initiated
di scussions with PSSl in June 1997 concerni ng a possi bl e i nvest nent
in PSSI that would give Mdtorola access to PSSI’s technology. On
Decenber 17, 1997, PSSI and Mt orol a executed three agreenents in
connection with this investnent: a Stock Purchase Agreenent, a
Product Devel opnent and License Agreenent, and a Sharehol ders
Agreenment. Each of these agreenents played a particular role in
the overall transaction.

Under the Stock Purchase Agreenent, Motorol a agreed to provide
twelve mllion dollars in financing in return for a convertible
debenture and a nine percent equity stake in PSSI. The financing
was to cone in three parts. First, Mtorola paid PSSI one mllion
dollars in cash and forgave a one mllion dollar interimloan that
it had provided to PSSI during the negotiations. Second, Mtorola
| oaned PSSI five mllion dollars to finance the devel opnent of the
exi sting Personal 911 System Third, Mdtorola agreed to provide up
tofivemllion dollars to finance the installation of the existing
Personal 911 System at custoner sites once PSSI secured purchase

contracts for the system



Under t he Product Devel opnent Agreenent, the parties agreed to
col | aborate on the devel opnent of new conmuni cati ons technol ogi es
based on the existing PSSI system The Product Devel opnent
Agreenent also defines in detail the parties’ respective rights to
existing intellectual property and to any new, jointly-devel oped
intellectual property. The Sharehol ders Agreenent, which is not
directly at issue in this litigation, defines sharehol der rights.

In May 1999, PSSI conpleted devel opnent of its Personal 911
System and several custoners conmtted to purchase the system
Relying on the terns of the Stock Purchase Agreenent, PSSl asked
Motorola to provide it with financing to install the systemat the
custoner sites. \Wen Mtorola refused to disburse the requested
funds, PSSI filed a conplaint in federal district court alleging
that (1) Mdtorola s refusal to provide financing constituted a
breach of the Stock Purchase Agreenent and (2) Mtorola mde
fraudul ent representations during negotiations to induce PSSl to
enter into the agreenent. |Invoking the arbitration provision in
t he Product Devel opnent Agreenent, Mdttorola filed a notion to stay
the proceedings and to conpel arbitration.! The district court

ultimately denied Mtorola s notion, and Mtorola now appeals

YInits initial conplaint, PSSl also alleged that Mdtorola
fraudulently inserted a provision into the Product Devel opnent
Agreenment. After Modtorola filed its notion to conpel arbitration
however, PSSI filed an anended conplaint that omtted all clains
relating to the Product Devel opnment Agreenent. The clains in
PSSI’s anended conplaint thus rely exclusively on the Stock
Purchase Agreenent, which does not contain an arbitration clause.
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pursuant to 9 U S.C. § 16.2 The proceedings in the district court
have been stayed pendi ng the appeal.
|1

The primary issue in this appeal is whether the arbitration
provision in the Product Devel opnent Agreenent applies to PSSI’s
clains arising under the Stock Purchase Agreenent. Modtorol a argues
that PSSI’s clains fall within the broad scope of the arbitration
provi sion because the Stock Purchase Agreenent and the Product
Devel opnment Agreenent were executed together as part of the sane
transaction and therefore nust be construed together. PSSI
responds that the two agreenents are independent, freestanding
contracts. Because PSSlI’'s clains rely solely on the Stock Purchase
Agreenment and because the arbitration provision in the Product
Devel opnment Agreenent does not expressly apply to clainms arising
under other agreenents, PSSI nmaintains that the arbitration
provi si on does not reach cl ai ns under the Stock Purchase Agreenent.
| nstead, PSSI argues that the forum selection clause in the Stock
Pur chase Agreenent controls, and the clains stated inits conpl ai nt
must be litigated in a court |ocated in Texas.

The district court agreed with PSSI and denied Mdtorola’'s
nmotion to conpel arbitration. W review de novo the district

court’s denial of a notion to conpel arbitration. See OPE Int’|l LP

2 The district court initially granted Mbtorola’s notion, but
|ater reversed itself upon PSSI’s notion for reconsideration.
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v. Chet Mrrison Contractors, Inc., 258 F.3d 443, 445 (5th Gr.

2001) .
A
We begin our inquiry by outlining the basic principles that
informfederal law in this area. The Suprene Court has nade it
clear that the Federal Arbitration Act, 9 U S. C § 3, establishes
a “liberal policy favoring arbitration” and a “strong federa
policy in favor of enforcing arbitration agreenents.” Texaco

Exploration and Prod. Co. v. AnCl yde Engi neered Prod. Co., Inc.,

243 F. 3d 906, 909 (5th Cr. 2001) (citations and i nternal quotation
marks omtted). O course, this general policy is not wthout
limts. Because arbitration is necessarily a matter of contract,
courts may require a party to submt a dispute to arbitration only

if the party has expressly agreed to do so. See AT&T Tech., Inc.

v. Communi cations Workers of Am, 475 U S. 643, 648 (1986); see

also Volt Info. Sciences, Inc. v. Bd. of Trustees, 489 U.S. 468,

478 (1989) (“[The FAA] sinply requires courts to enforce privately
negoti ated agreenents to arbitrate, |ike other contracts, in
accordance with their terns.”).

To ascertain whether the parties have agreed to arbitrate a
particular claim we nmust determne: “(1) whether thereis avalid
agreenent to arbitrate between the parties; and (2) whether the
dispute in question falls wthin the scope of that arbitration

agreenent.” OPE Int’l, 258 F.3d at 445 (citations and interna



quotation marks omtted). In view of the policy favoring
arbitration, we ordinarily “resol ve doubts concerning the scope of
coverage of an arbitration clause in favor of arbitration.” Neal

v. Hardee's Food Systens, Inc., 918 F.2d 34, 37 (5th Cr. 1990);

see also Moses H. Cone Mem Hosp. v. Mercury Constr. Corp., 460

US 1, 24-25 (1983) (sane). As a consequence, a valid agreenent
toarbitrate applies “unless it can be said wth positive assurance
that [the] arbitration clause is not susceptible of an
interpretation which would cover the dispute at issue.” Neal, 918
F.2d at 37 (internal citations and quotation marks omtted). Wth
these principles in mnd, we nowturn to the arbitration provision
in this case.
B

Mot orol a and PSSI agree that the Product Devel opnent Agreenent
contains a valid arbitration provision and that there are no
external constraints that preclude arbitration of PSSI’'s clains.
Thus, the central question is whether the arbitration provision
covers the clains -- arising solely out of the Stock Purchase
Agreenent -- alleged in PSSI’s anended conplaint. Stated in terns
of the applicable caselaw, the question is whether we can say “wth
positive assurance” that the arbitration provision in the Product
Devel opnment Agreenent is not susceptible of an interpretation that

woul d cover those cl ai ns.



W start, as always, with the language of the arbitration
provision itself. Paragraph 14.2 of the Product Devel opnent
Agreenent provides, in relevant part:

[T]he parties hereby agree to resolve by

binding arbitration any and all clains,
demands, actions, disputes, controversies,
damages, | osses, liabilities, j udgnent s,

paynments of interest, penalties, enforcenent
of settlenent agreenents, deficiencies, any
and all demands not yet nmatured into the
foregoing, and other mtters in question
arising out of or relating to this Agreenent
(all of which are referred to as “Clains”),
even though sone or all of such dains
all egedly are extra-contractual in nature and
even though sonme or all of such dains sound
in contract, tort or otherwise, at law or in
equity, in accor dance wth Commer ci al
Arbitration Rules . . . of the Anmerican
Arbitration Association

Where, as here, an arbitration provision purports to cover all
di sputes “related to” or “connected with” the agreenent, we have
held that the provision is “not limted to clains that literally
‘arise under the contract,’ but rather enbrace[s] all disputes
between the parties having a significant relationship to the
contract regardless of the |label attached to the dispute.”

Pennzoil Exploration and Production Co. v. Ranto Enerqy Ltd., 139

F.3d 1061, 1067 (5th Gr. 1998). Thus, PSSl nust arbitrate its
di spute with Motorola if the allegations of fraud and breach of the
St ock Purchase Agreenent have a “significant relationship to” the

subject matter of the transaction.



PSSI argues that the arbitration provision does not apply in
this case because it governs only those clains related to the
Product Devel opnment Agreenent, while the clains stated in PSSI’'s
conplaint arise under an entirely separate agreenent. It is well
est abl i shed, however, that “[u] nder general principles of contract
| aw, separate agreenents executed contenporaneously by the sane
parties, for the sane purposes, and as part of the sane

transaction, are to be construed together.” Neal v. Hardee's Food

Systens, Inc., 918 F. 2d 34, 37 (5th Cr. 1990) (citations omtted);

see al so Restatenent (Second) of Contracts 8 202(2) (1979) (sane);

Ri chland Plantation Co. v. Justiss-Mears Gl Co., lInc., 671 F.2d

154, 156 (5th G r. 1982) (“Wen several docunents represent one
agreenent, all nust be construed together in an attenpt to discern
the intent of the parties, reconciling apparently conflicting
provisions and attenpting to give effect to all of them if

possible.” (citations omtted)).

In the present case, the Stock Purchase Agreenent and the
Product Devel opnment Agreenent were both Kkey elenents of a
transaction in which Motorol a agreed to provide financing in return
for a stake in PSSI and access to PSSI’'s technol ogy. Although the
St ock Purchase Agreenent and the Product Devel opnent Agreenent

govern different facets of the parties’ relationship, the

agreenents nust be construed toget her because t hey were executed at



the sanme tinme as part of the same overall transaction.® |ndeed,
each agreenent expressly anticipates the execution of the other,*
and the parties attached a form of the Product Devel opnent
Agreenent as an exhibit to the Stock Purchase Agreenent. As we
observed in Neal, 918 F.2d at 37, “[a]lthough the parties used
mul tipl e agreenments to delineate their rel ati onship, each agreenent
was dependent upon the entire transaction. . . . The individua
agreenents were integral and interrelated parts of the one deal.”
PSSI argues that this viewruns contrary to the intent of the
parties in this case because the arbitration provision was in an
ancillary agreenent and was therefore not intended to govern the

parties’ entire relationship.?® Even assumng that the Stock

® Paragraph 1.1 of the Stock Purchase Agreenent provides that
“each and every event . . . that is to occur at the Purchase
Closing [including the execution of the Product Devel opnent
Agreenent] shall be deened to have occurred cont enporaneously.”

* The Stock Purchase Agreenent provides that “[i]n connection
with the Purchase and Loan, [Mdtorola] and [PSSI] desire to enter
into certain other agreenents, upon the terns and subject to the
conditions set forth herein.” The Stock Purchase Agreenent
expressly refers to the Product Devel opnent Agreenent as one of
t hose agreenents. The Product Devel opnent Agreenent simlarly
provides that “the parties have executed or wll execute between
them various agreenents in connection with an investnent by
Motorola in PSSI (the ‘Rel ated Agreenents’).”

> As further evidence that the two agreenments were intended to
be construed separately, PSSI notes that each agreenent selects a
different governing law. |In particular, the Product Devel opnent
Agreenment provides that Illinois law governs its interpretation
whil e Texas | aw governs the interpretation of the Stock Purchase
Agreenment. Although this potential conflict in governing |aw may
have to be resolved during the course of arbitration, such a
conflict is not conclusive evidence of the parties’ intent, and it
does not affect our interpretation of the scope of the arbitration

10



Purchase Agreenent is the heart of the transaction at issue here,
however, this fact is not dispositive because the arbitration
provision is contained in an agreenent that was essential to the
overal | transaction.®

As we explained earlier, the thrust of the transaction was
relatively straightforward. In return for providing funds to
conplete the devel opnent and installation of PSSI's Personal 911
System Motorola received a mnority stake in PSSI (with an option
to purchase a l|larger stake) and it received access to PSSI’s
technology to facilitate the joint devel opnent of future products.

It seens clear that the Product Devel opnent Agreenent, which

clause in the Product Devel opnent Agreenent.

® To support its contention that the Stock Purchase Agreenent
and the Product Devel opnent Agreenent should not be construed
together, PSSl directs our attention to our recent decision in
Pai neWebber I nc. v. Chase Manhattan Private Bank (Switzerland), 260
F.3d 453, 464 (5th Cr. 2001). I n Pai neWbber, we held that
bi nding arbitration provisions in a set of Option Agreenents did
not apply to disputes arising under a separate Referral Agreenent,
which did not contain a binding arbitration provision. See id.
Qur hol ding i n Pai neWebber is easily distinguished fromthe present
case. The agreenents in Pai neWbber were construed separately
because (1) the securities trades at issue occurred outside the
“strictly limted” effective period of the Option Agreenents and
(2) the parties explicitly provided that the trades “would be
executed in accordance with the terns of the Referral Agreenent”
and explicitly declined to apply the terns of the Option
Agreenments. 1d. at 463-64. In this case, by contrast, the Stock
Purchase Agreenent and the Product Devel opnent Agreenent were
executed at the sane tine as part of the sanme transaction. I n
addi ti on, the Product Devel opment  Agr eenent contained no
restrictions on its scope or duration, and its terns were not nade
subject to the terns of the Stock Purchase Agreenent. |In short,
Pai neWebber does not control our decision in the instant case.

11



governed access to each party’ s intellectual property as well as
the parties’ joint devel opnent efforts, was a central part of this
transaction.’” Although the arbitration provision in the Product
Devel opnent Agreenent is sonewhat narrower than the provision at
issue in Neal, we conclude that it is sufficiently broad to cover
all disputes related to the entire transaction. It is of no nonent
t hat each el enent of the transaction focuses on a different aspect
of the transaction and could be a valid free-standing contract.
In sum we hold that, where the parties include a broad
arbitration provision in an agreenent that is “essential” to the
overall transaction, we wll presune that they intended the clause
to reach all aspects of the transaction -- including those aspects
governed by other contenporaneously executed agreenents that are
part of the sanme transaction. Thus, in the absence of a contrary
expression of intent in the Stock Purchase Agreenent, the
arbitration provision in the Product Devel opnent Agreenent covers
all disputes related to the subject matter of +the entire
transacti on between PSSI and Mdtorola. Because we cannot say “with
positive assurance that [the] arbitration clause is not susceptible

of an interpretation which would cover the dispute at issue,” we

" As PSS|I acknow edges, Mdtorola initiated talks with PSS
primarily for the purpose of gaining access to PSSI’s advanced
t echnol ogy. For exanple, PSSI’s anended conplaint alleges that
Motorola “expressed an interest in PSSI and licensing its
t echnol ogy” because Mdtorol a had determ ned that “at | east two nore
years of devel opment work was necessary before the devel opnent of
its . . . product progressed to the stage PSSI had al ready reached
inits devel opnent of the Personal 911 System”

12



find that it applies to PSSI’'s clains under the Stock Purchase
Agr eenent .
C
PSSI argues that, even assunming the arbitration provision in
t he Product Devel opnent Agreenent can be construed to cover clains

arising out of the Stock Purchase Agreenent, the forum sel ection

clause in the Stock Purchase Agreenent forecloses this
i nterpretation. Paragraph 6.7 of the Stock Purchase Agreenent
provi des:

Governing Law TH'S AGREEMENT SHALL BE

GOVERNED BY AND CONSTRUED | N ACCORDANCE W TH

THE LAWS OF THE STATE OF TEXAS. ANY SU T OR

PROCEEDI NG BROUGHT HEREUNDER SHALL BE SUBJECT

TO THE EXCLUSI VE JURI SDI CTION OF THE COURTS

LOCATED | N TEXAS.
Focusing on the term “exclusive jurisdiction,” PSSl reads this
provision to nean that any dispute arising out of the Stock
Purchase Agreenent nust be litigated in Texas courts. PSSI argues
that, because the parties “intended to confer solely upon Texas
courts the power to decide” any dispute brought under the Stock

Purchase Agreenent, the parties expressly excluded the use of

arbitration to resolve such a dispute.?

8 I'n Pai neWebber, 260 F.3d at 463, we held that an agreenent
to submt all disputes ““to the appropriate arbitrator or court in
the United States’” was not a binding agreenent to arbitrate
because the provision plainly permts resol ution of disputes either
incourt or by arbitration. 1In so holding, we noted that a binding
agreenent to arbitrate “precludes by its very terns any court
resolution.” 1d. Read in context, it seens clear to us that this
statenent stands for the unrenmarkable proposition that only one
adj udi catory body can resolve the nerits of a dispute. The

13



We do not find PSSI's interpretation of the forum sel ection
cl ause persuasive. Standing alone, one could plausibly read the
forumsel ection clause to nmean that Texas courts have t he excl usive
power to resolve all disputes arising under the Stock Purchase
Agreenment. But the forum sel ection clause does not stand al one.
To the contrary, we nust interpret the forum selection clause in
the context of the entire contractual arrangenent and we nust give

effect to all of the ternms of that arrangenent. See Ri chl and

Pl antation Co. v. Justiss-Mears Gl Co., Inc., 671 F.2d 154, 156

(5th Gr. 1982) (“Wen several docunents represent one agreenent,
all nust be construed together in an attenpt to discern the intent
of the parties, reconciling apparently conflicting provisions and
attenpting to give effect to all of them if possible.”). Gven
our conclusion that the arbitration provision in the Product
Devel opment Agreenent applies to all clains related to the overal
transaction, we nust therefore interpret the forum selection
provision in the Stock Purchase Agreenent in a nmanner that is
consistent with the arbitration provision.

Readi ng t he two provi sions together, it becones clear that the
forumsel ection cl ause does not require the parties tolitigate al
clains in Texas courts, nor does it expressly forbid arbitrati on of

clains arising under the Stock Purchase Agreenent. | nstead, we

Pai neWbber Court did not suggest that a binding arbitration
provi sion precludes the litigation in court of disputes concerning
the application and enforcenent of that provision.
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interpret the forumsel ection clause to nean that the parties nust
litigate in Texas courts only those disputes that are not subject
to arbitration -- for exanple, a suit to challenge the validity or

application of the arbitration clause or an action to enforce an

arbitration award.® Rather than covering all “disputes” or all
“clains” like the arbitration provision in the Product Devel opnent
Agr eenent , the forum selection <clause confers *“exclusive

jurisdiction” on Texas courts only with respect to “any suit or
proceedi ng.” This limtation suggests that the parties intended
the clause to apply only in the event of a non-arbitrable dispute
that nmust be litigated in court.?°

Thus, read together with the arbitration provision, the forum
sel ection clause in the Stock Purchase Agreenent does not operate
to bar arbitration of disputes where otherwise required by

contract.! Consequently, we conclude that the clains in PSSI’'s

° Indeed, the parties’ dispute concerning the scope of the

arbitration clause in the Product Developnent Agreenent was
litigated in a “court located in Texas,” in accordance with the
forum sel ection cl ause.

1 This reading conports with the plain neaning of the terns
“suit” and “proceeding.” See Webster’s Third New Int’|l D ctionary
2286 (1993) (defining “suit” as “an action or process in a court
for the recovery of a right or claint); id. at 1807 (defining a
“proceedi ng” as “the course of procedure in ajudicial action or in
a suit inlitigation”).

M This interpretation of Paragraph 6.7 of the Stock Purchase
Agreenent is also consistent with cases holding that a forum
sel ection clause cannot nullify an arbitration clause unless the
forum selection clause specifically precludes arbitration. See
Patten Securities Corp., Inc. v. D anmobnd G eyhound & Genetics,
Inc., 819 F.2d 400, 407 (3d Cr. 1987) (holding that a forum
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conplaint nust be arbitrated in accordance with the terns of the
Product Devel opnent Agreenent.
1]

For the reasons set out above, we REVERSE the judgnent of the
district court denying Mdtorola s notion to conpel arbitration of
PSSI'’s clains and REMAND for entry of an order staying the
litigation and requiring the parties to submt their dispute to
bi ndi ng arbitration.

REVERSED and REMANDED

sel ection clause under which a party agreed to “submt to the
jurisdiction” of courts located in New Jersey “with respect to
controversies arising under this Agreenent” did not preclude
arbitration), abrogated on other grounds by Gulfstream Aerospace
Corp. v. Mayacanmas Corp., 485 U S. 271, 287 (1988); In re Wnter
Park Const., Inc., 30 S.W3d 576, 578 (Tex. App. - Texar kana 2000, no
pet.) (holding that an arbitration clause was not “superceded” by
a forum selection clause providing that “[v]enue for any suit
arising out of any relationship between Seller and Buyer shall be
the appropriate court in Harrison county [sic], Texas”).
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