REVI SED NOVEMBER 5, 2002

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-10808

KENNETH D. SANDSTAD,
Pl ai ntiff-Appellant,

VERSUS

CB RI CHARD ELLI'S, INC ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
Cct ober 28, 2002

Bef ore DUHE, DEMOSS, and CLEMENT, Circuit Judges.

DUHE, Circuit Judge:

Pl ai ntiff-Appell ant Kenneth Sandst ad appeals fromthe district
court’s order granting Defendant-Appellee C.B. Richard Ellis, Inc.
summary judgnent on Sandstad’s Age Di scrim nation in Enpl oynent Act
claim Because Appellant has not produced evidence sufficient to
create an issue for the jury as to pretext, we AFFIRM

| . BACKGROUND



Sandstad (“Appellant”) began his career with C B. Richard
Ellis (“Appellee” or the “Conpany”), a real estate services
conpany, as sal es manager of the M nneapolis office in 1974. Over
the next 16 years he was pronoted to Vice President and Resi dent
Manager of the Mnneapolis office, First Vice President and
Resi dent Manager of the North Dallas office, and South Central
Regi onal Manager of the Brokerage Business Unit.

The Brokerage Business Unit was organi zed in three divisions,
and in 1990, Appellant becane Central D vision Manager. He reported
directly to then President of Brokerage Services Gary Beban
(“Beban”) until the end of 1994, when his Division was elim nated
and he becane Senior Executive Vice President of Institutional
Servi ces. This was also an upper nmanagenent position, and
Appellant reported to Dick Cotfelter (“Clotfelter”). In late
1995, dotfelter gave Appellant a poor performance review,
gquestioning his managenent and noting his failure to focus on
essential tasks. In 1996, Appellant returned to the Brokerage
Business Unit as Eastern Division Mnager, again reporting to
Beban.

Beginning in 1996, the Conpany designed and inplenented a
Long- Term Leadership Orientation Program(the “Plan”) to integrate
younger enployees into senior managenent. A 1997 neno issued by
then CEO Janes Didion(“Di deon”) described the Plan as one to
“identify 30 to 50 younger managers and nanagenent candi dates to
serve as a pool of talent for pronotion to senior nmanagenent over
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the next 5+ years, ultimtely replacing senior managenent.” Brett
Wi te, who eventual |y repl aced Gary Beban as Presi dent of Brokerage
Services and who term nated Appellant, was a participant of this
program

Appel l ee becane a publicly traded conpany in late 1996.
Appel | ee prepared question-and-answer |iterature for road shows
held in anticipation of the public offering.! The literature

described the Conpany’s plan to integrate younger enployees into

managenent . During the road shows, stock analysts remarked to
Conpany representatives that there was “too nuch grey hair” in
seni or nmanagenent. Among the representatives who heard these

coments was Walter Stafford, senior nmanager and General Counsel
for the Conpany. Stafford told other senior managers about the
remarks and stated that sonething would have to be done to renedy
the anal ysts’ perception. Stafford was anong the managers who
| ater decided to fire Appellant.

In 1997, Beban noved from Presi dent of Brokerage Services to
Presi dent of Corporate Services. Appellant was inlineto fill the
vacancy |eft by Beban; however, CEO Janes Didioninstead sel ected
Brett Wiite, who was 37 years old at the tinme he was pronoted.
Beban tol d Appell ant that Di dionhad decided to “skip a generation”

in selecting Beban’s replacenent.

! “road show. A series of presentations to investors describing
an upcom ng i ssue of securities. A road showis designed to drum
up interest in the i ssue anong potential investors.” DaviDL. ScorT,
WALL STREET WORDS 326 (Revi sed ed. 1997)
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In early 1998 t he Brokerage Busi ness Unit was reorgani zed from
three divisions into nine regions. Appellant was assigned the | ead
managenent role in the South Central Region. Soon thereafter, two
managers who reported directly to Appellant registered their
frustration with Appellant’s managenent. In July 1998, Wite, in
his role as President of Brokerage Services, gave Appellant’s
managenent of the Dallas market a negative review. The next nonth,
Nina Petty (“Petty”), a manager who reported directly to Appel | ant,
filed a formal witten conplaint of gender discrimnation against
Appel | ant.

Appel l ee hired Rogge Dunn (“Dunn”) as outside counsel to
investigate Petty’'s conplaint. Dunn interviewed Appellant, Petty,
and ot her enployees in Appellant’s region, and conpiled a report
that included sumnmaries of the interviews he conducted. Dunn
reported that enployees conplai ned about Appellant’s conduct and
managenent style generally. H's own inpression of Appellant was
that Appellant was a “bully,” was condescending, and was not
credible during his interview Dunn concluded that while he
t hought Appel |l ant had not di scrim nated agai nst Petty, Appellant’s
actions with regard to Petty were nonethel ess i nappropriate and
pl aced Appell ee at substantial risk of a jury verdict.

Walter Stafford, after neeting with senior managers Ray Wrta
and Janmes Dideon, recommended Appellant’s discharge to Wite.
Wiite conferred briefly with the Conpany’s |egal departnment and
di scharged Appel |l ant shortly thereafter. Wite told Appellant that
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the reasons were poor performance and |ost confidence in his
| eadership. At the tine, Appellant was age 52. The regi on under
Appel lant’s direction was conbined with a regi on managed by Jeff
Langdon, age 42.

White issued a nenorandum announcing the discharge to the
enpl oyees in Appellant’s region. The nmenorandum descri bed the
reason as lost confidence in Appellant’s ability to perform
followng the investigation pronpted by a gender discrimnation
conpl ai nt | odged agai nst Appel | ant .

Appel I ant sued under the Age Discrimnation in Enpl oynent Act
and tinely appeal ed the adverse grant of sunmary judgnent.

1. STANDARD OF REVI EW
W review a district court’s grant of summary judgnent de

novo. Pratt v. Gty of Houston, Tex., 247 F.3d 601, 605-06 (5th

Cir. 2001). Summary judgnent shall be rendered when the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
i ssue of material fact and the noving party is entitled to judgnent

as a matter of law. Fed. R GCv. P. 56(c); Celotex Corp. V.

Catrett, 477 U S. 317 323 (1986). An issue of material fact is
genuine if a reasonable jury could return a verdict for the

nonnovant. Anderson v. Liberty Lobby, 477 U S. 242, 248, 106 S. C.

2505, 2510, 91 L.Ed.2d 202 (1986). In reviewing the evidence, we
must draw all reasonable inferences in favor of the nonnoving

party, and avoid credibility determ nations and wei ghing of the
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evi dence. Reeves v. Sanderson Plunbing Prods. Inc., 530 U S. 133,

120 S. . 2097, 2110, 147 L. Ed. 2d 105 (2000). 1In so doing, we
must di sregard all evidence favorable to the noving party that the
jury is not required to believe. Reeves, 120 S. C at 2110.

1. ANALYTI CAL FRAMEWORK FOR ADEA CASES

In enploynent discrimnation cases, a plaintiff may present
his case by direct or circunstantial evidence, or both. Russell v.

McKi nney Hospital Venture, 235 F.3d 219, 222 (5th Gr. 2000). |If

the plaintiff produces direct evidence that discrimnatory aninus
pl ayed a role in the decision at issue, the burden of persuasion
shifts to the defendant, who nust prove that it would have taken
the sanme action regardless of discrimnatory aninus. Price

VWt er house v. Hopkins, 490 U S. 228, 252-53, 109 S. C. 1775

1792, 104 L.Ed.2d 268 (1989). If the plaintiff produces only
circunstantial evidence of discrimnation, the burden-shifting

analysis set forth in MDonnell Douglas Corp. v. Geen, 411 U. S

792, 802, 93 S. Ct. 1817, 1824, 36 L. Ed.2d 668 (1973) guides our
inquiry.?

The McDonnel | Dougl as framework first requires satisfaction of

the prima facie case, the elenents of which, in the context of age
discrimnation, are: (1) the plaintiff was discharged; (2) he was

qualified for the position at issue; (3) he was wthin the

2This circuit applies the McDonnell Dougl as rubric to both Title
VI| and ADEA cl ainms. See Russell v. MKinney Hospital Venture, 235
F.3d 219, 222 n.3 (5th Gr 2000).
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protected class; and (4) he was replaced by soneone younger or

outside the protected group. Brown v. CSC Logic, Inc. 82 F.3d 651,

654 (5th Cr. 1996). Upon plaintiff’s satisfaction of the prinm
facie case, the burden of production, rather than persuasion,
shifts to the defendant to proffer a legitinmate nondi scrim natory

reason for its decision. MDonnell Douglas, 411 U S. at 802; Tex.

Dep’t of Cnty. Affairs v. Burdine, 450 U. S. 248, 255-56, 101 S. C

1089, 67 L. Ed.2d 207 (1981). |If the defendant neets its burden,
the presunption of discrimnation created by the prima facie case
di sappears, and the plaintiff is left with the ultimte burden of

proving discrimnation. St. Mary’'s Honor Cr v. Hicks, 509 U S.

502, 511-12, 113 S. C. 2742, 125 L. Ed.2d 407 (1993).
The plaintiff may nmeet its ultinmate burden with evidence
tending to show that the reason offered by the defendant is a

pretext for discrimnation. MDonnell Douglas, 411 U S. at 804, 93

S. . at 1825. Evi dence denonstrating the falsity of the
def endant’ s expl anation, taken together with the prinma facie case,
is likely to support an inference of discrimnation even wthout
further evidence of defendant’s true notive. Reeves, 530 U. S. at
147-48, 120 S. . at 2108-09. Thus, the plaintiff can survive
summary j udgnent by produci ng evidence that creates a jury i ssue as
to the enployer’s discrimnatory aninmus or the falsity of the

enpl oyer’s legitimte nondi scrimnatory expl anation.?3

3 The district court quoted Gizzle v. Travelers Health Network,
Inc., 14 F.3d 261, 268 (5th Cr. 1994), for the proposition that
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[11. APPLI CATI ON OF ANALYTI CAL FRAMEWORK

Appel  ant urges that the district court erred in finding that
he offered no direct evidence of Appellee’ s discrimnatory notive
in termnating him W agree with the district court. Di rect
evidence is evidence that, if believed, proves the fact of
di scrimnatory aninus w thout inference or presunption. Money V.

Arancto Services Co., 54 F. 3d 1207, 1217 (5th Cr. 1995). Appellant

points to the Long Term Leadership Developnent Plan, which
endeavored to “identify...younger managers...for pronotion to
seni or managenent over the next 5+ years, ultimately replacing
seni or managenent.” To find that the plan is evidence of age-based
aninus relevant to Appellant’s termnation requires the inference
that senior managers were to be fired to nmake room for younger
trainees, rather than being replaced as they retire, change jobs,
or are termnated for perfornmance reasons.* Appellant contends
that the district court erroneously failed to draw this inference

in his favor. However, Appellant’s contention is i napposite to the

the plaintiff’s burden of establishing pretext is “a heavy one

indeed. It is not discharged by general avowels of belief, however
sincere, that age-rather than an established adequate reason-was
the real reason for the termnation.” Appellant protests that the

| anguage quoted by the district court indicates that it applied the
“pretext-plus” standard rejected in Reeves. Qur hol ding does not
rely on the notion of Appellant’s burden being a heavy one. I n
accordance with Reeves, we |look only to whether a reasonable jury
could find that Appellant’s evidence supports an inference of age
di scrim nation.

4 Qur discussion of the reasonabl eness of the required i nference
is reserved until we discuss whether Appellant has produced
evidence allowing for the inference of pretext, infra.
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anal ysis of whether evidence is direct or circunstantial. |[If an
inference is required for the evidence to be probative as to
Appel l ee’s discrimnatory aninus in firing Appellant, the evidence
is circunstantial, not direct.

Next, Appellant offers the remarks by stock anal ysts about
“too nmuch grey hair” in Conpany managenent. This evidence cannot
denonstrate directly that Appellant was fired because of his age.
The speakers not only had no part in the decision to termnate
Appel lant, they were not even enployed by the Conpany. Gary
Beban’s “skipping a generation” comment simlarly is not direct
evi dence. First, Beban was not responsible for Appellant’s
termnation. Second, Beban in his deposition testinony indicated
that he neant “generation” in the context of |evels of managenent
seniority, not age. The anmbiguity of the remark, as well as its
attenuation from Appellant’s termnation, excludes it from the
real mof direct evidence.

Because Appel |l ant’s case consists of circunstantial evidence,

we apply the McDonnel |l Dougl as burden-shifting analysis. Appellee

argues that Appellant failed to nake out a prim faci e case because
Appel l ee restructured its divisions rather than repl aci ng Appel | ant
per se. The region fornmerly under Appellant’s direction was
collapsed into a region nmanaged by 42-year-old Jeff Langdon. As
did the district court, we wll view, wthout deciding,
Appellant’s evidence as establishing a prima facie case. The
burden then shifts to Appellee to produce a legitimte
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nondi scrimnatory reason for term nating Appell ant.

Appel l ee’s proffered reasons for term nating Appellant were
hi s managenent style and the risk created by his conduct toward
Nina Petty. Evidence in support of Appellant’s explanation
i ncl udes deposition testinony by the nmanagers who fired Appell ant
or took part in the decision. Appel  ant contends that Reeves
requires us to disregard as interested witness testinony all
testimony by managers involved in the enploynent decision.®> W
di sagree with Appellant’s interpretati on of Reeves, which would in
effect elimnate his burden to show that Appellee’ s explanation is
pr et ext ual . The burden on Appellee to produce a legitimte
nondi scrimnatory reason for termnating Appellant is “one of
production, not persuasion; it can involve no credibility

assessnent.” Reeves, 530 U. S. at 142, 120 S. Ct. at 2106; See al so

Rios v. Rossotti, 252 F.3d 375 (5th Gr. 2001)(sane); Futrell wv.

J. I. Case, 38 F.3d 342 (7th Grr. 1994) (“[1]n indirect

di scrimnation cases, we do not defer to jury verdicts where the
credibility of a defendant’s explanation of the discharge is at

i ssue sinply because juries have the exclusive right to judge

5> “[Allthough the court should review the record as a whole, it
must di sregard all evidence favorable to the noving party that the
jury is not required to believe. See Wight & MIler 299. That is,
the court should give credence to the evidence favoring the
nonnmovant as well as that ‘evidence supporting the noving party
that i s uncontradi cted and uni npeached, at | east to the extent that
the evidence cones from disinterested witnesses.’” Id., at 300.”"
Reeves v. Sanderson Plunbing Prods., 530 U S. 133, 151, 120 S. C
2097, 2110, 147 L. Ed.2d 105 (2000) (quoting Wight &M Il er, Federal
Practice and Procedure 8§ 2529 (2d ed. 1995)).
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credibility.”) The definition of an interested wtness cannot be
so broad as to require us to disregard testinony froma conpany’s
agent s regardi ng the conpany’ s reasons for di schargi ng an enpl oyee.

As the Seventh Circuit noted in Traylor v. Brown, et al., 295 F. 3d

783 (7th Cr. 2002), to so hold would forecl ose the possibility of
summary j udgnment for enpl oyers, who al nost invariably nust rely on
testinony of their agents to explain why the disputed action was
t aken.

Mor eover, the record reveal s support other than the testinony
of senior managers for Appellee s explanation. In Appellant’s
deposition and in a nmeno witten by Appellant, he acknow edges
calling Nina Petty in during her maternity |eave to discuss
removi ng her froma pure nmanagenent role. Appellant admts that
he regrets witing in a neno to Petty that she was regarded as a
“nmother hen.” In a neno to Brett Wiite, Appellant concedes that
“t he book” on himwas that he m cro-nmanaged those who reported to
him The record contai ns nenoranda expressi ng di ssatisfactionwth
Appel  ant’ s managenent style from managers Ran Hol man and Jerry
Lunmsden, both of whom reported to Appellant. The performance
review of Appellant by Brett Wite, witten the July before
Appel l ant’ s Septenber term nation, expresses Wite's concern with
the “instability and dissatisfaction” anobng the managenent in the
Dal | as mar ket .

Al so supporting Appellee’s explanation are the summaries
witten by Rogge Dunn after he investigated Petty’'s conplaint.
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Wiile the summaries could not be admtted for their truth, we
consider them only for their effect on Appellee s decision.
Appellant’s assertion that we nust assess the truth of the
interview summaries to determne Appellee’s reasonableness in
relying on them does not create a fact issue as to pretext;
Appellee is entitled to be unreasonable so long as it does not act
Wth discrimnatory aninus. |f Appellant intends to show that the
explanation is so unreasonable that it nust be pretextual, it is
Appellant’s burden to proffer evidence creating a fact 1issue
regardi ng reasonabl eness. Appel |l ant has not done so.

G ven Appel | ee’ s nondi scrim nat ory expl anati on, Appel | ant nust
point to evidence creating an issue of fact as to the pretextual
nature of the explanation. Merely disputing Appellee’ s assessnent

of his performance will not create an i ssue of fact. Evans v. Gty

of Houston, 246 F.3d 344, 355 (5th Cr. 2002). The issue at the

pretext stage is whether Appellee’ s reason, even if incorrect, was
the real reason for Appellant’s termnation. 1d. Thus, Appellant
must adduce evi dence supporting an i nference that Appellee’s notive
was age- based aninus, or at the | east, that Appellee’ s explanation
of its notive is fal se.

In arguing that Appellee’'s explanation is pretexutal,
Appel I ant points to Rogge Dunn’s concl usion that Appellant did not
di scrimnate against Petty. However, Appellant fails to note
Dunn’ s additional conclusion that Appell ee nonethel ess placed the
Conpany at substantial risk of a jury verdict. That Appellant did
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not discrimnate against Petty is insufficient to create an issue
of fact regarding whether Appellee fired him because he posed a
risk to the Conpany.

Appel | ant argues that the oral statenents we reject as direct
evi dence i n any event provi de evidence of discrimnation sufficient
to show pretext. Oral statenents constitute evidence of
discrimnation if they indicate age-based ani nus and t he speaker is

principally responsible for the plaintiff’s firing. Russell V.

McKi nney Hospital Venture, 235 F.3d 219 (5th Gr. 2001)(citing

Reeves, 530 U.S. at 151, 120 S. C. at 2110).°

The statenents offered by Appellant fail in that the speakers
were not responsible, primarily or otherwi se, for his term nation.
The coment by Gary Beban that Janes D dionhad *“skipped a
generation” in choosing Beban's replacenent could indicate age-
based aninus, and we draw that inference in favor of Appellant.
However, Beban was not anong the managers who nade the decision to
fire Appellant. Beban’s estimation of D deon’s decision-naking
process in pronoting Brett Wlite bears no logical link to the
decision to fire Appellant.

The remarks by stock anal ysts that the Conpany had “too nuch

6 This court traditionally has applied the four-part test of
Brown v. CSC Logic, Inc., 82 F.3d 651 (5th Gr. 1996), to workpl ace
remarks. In Russell,a panel of this court chose not to apply the
CSC Logic test, noting that its harsh application in Reeves was
unacceptable to the Suprene Court. Russell, 235 F.3d at 225-26
Because the evidence offered by Appellant would produce the sane
result under either test, we do not reach whether the CSC Logic
approach continues to be viable.
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grey hair” in managenent indicate age-based ani nus. However, the
i nk between t he speakers, who were not even Conpany enpl oyees, and
Appellant’s termnation is absent. To indicate a connection
bet ween t he anal ysts’ remarks and his term nation, Appellant points
out that Walter Stafford, one of the managers responsible for
Appellant’s firing, was audience to the comments and |ater
expressed concern about them W have held that a remark may bear
a sufficient causal connection to the enploynent decision if the
speaker has such influence over the decision maker that his aninus
properly may be i nputed to the decision maker. Russell, 235 F. 3d at

226-27, citing Haas v. ADVO Sys., Inc., 168 F.3d 732, 734 n.1 (5th

Cr. 1999). These decisions are based in part on principles of

agency. Long v. Eastfield College, 88 F.3d 300, 306 (5th Cr.

1996). We have not held that the remarks of non-enpl oyees nmay be
inputed to the decision nmaker, and the statenent at issue here
provi des no reason to so hold today.

Appellant’s only evidence of discrimnatory remarks by a
deci sion nmaker is Stafford s testinony that White said to him “You
old guys don’t always get it right.” Appellant omts from his
argunent the portion of the exchange which places it in context:
Q Can you recall any [remarks] specifically?

A. The specifics, no. But, again, they’'re of the sane type: “you
old guys don't always get it right.”

Q He has said that?

A: Unh-huh
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Q Wien did you hear himsay that?

A: After | told himthat, “You young guys seldomget it right.”’
Viewed in context, Wite' s remark provides no evidence of
di scrim natory ani nus.

The Plan |ikew se does not provide evidence of pretext.
Favoring Appellant, we accept that the Plan evidences a policy of
keeping older enployees from advancing to senior nmanagenent
positions. However, the inference that the Plan reflected a policy
to fire older managers to make room for younger nmanagers is both
unreasonable and contradicted by independent, uncontroverted
evi dence. Appel lant offers the decline in nmean age of senior
managers as evidence of the Conpany’ s age-based aninus. Si nce
i npl emrentation of the Plan, two senior nanagers have been fired:
Appel  ant and one other, whom Appellant concedes was not fired
because of his age. The record shows that younger enpl oyees have
been pronoted to seni or managenent positions. Thus, the decline in
mean age is not attributable to senior nmanagers being fired; it is
attributable to younger enpl oyees noving into newy created senior
managenent positions.

Even if we infer a general aninus toward older people
currently occupyi ng senior managenent positions, Appellant offers
no evidence providing for a reasonable inference connecting the

Plan to his own term nation. Appellant argues that the “grey hair”

" Deposition of Walter Stafford, 6R Plaintiff’'s App. 146.
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and “generation skipping” conments tie the Plan to his term nation.
The Pl an was in place before the road show, thus, it could not have
been enacted in response to the “grey hair” comment. Appellant’s
argunent that we should consider the Plan as being enacted in
anticipation of the coments requires an unreasonabl e inference,
which we are not required to nake. Simlarly, the “generation
ski ppi ng” comment, spoken in connection with a pronotion decision
made by soneone other than the speaker, can be linked to the Plan
and to Appellant’s termnation only with unreasonabl e inferences.

W reject also Appellant’s argunent that he was treated
differently fromJeff Langdon, whose managenent style had been the
subj ect of conplaints fromsubordinates. 1In discrimnation cases,
we conpare the treatnent of other enployees whose conduct 1is
“nearly identical” to the plaintiff’s conduct and who were treated

nmore favorably than the plaintiff. Okoye v. Univ. of Tex. Houston

Health Sci. Cr., 245 F. 3d 507 (5th. Gr. 2001). Appellant cannot

show t hat Langdon’ s conduct was nearly identical because no fornma
conplaint of gender discrimnation was filed against Langdon.
Thus, as the district court concluded, Appellant’s treatnent cannot
be conpared with that of Langdon.

Finally, Appellant points to Appellee’s alleged |ax attitude
toward sexual harassnent and di scrimnation. Appellant’s evidence
of the Conpany’s attitude is no nore than a |list of the enployees
who have made conpl ai nts and a judgnent agai nst the Conpany won by
one conplainant. The record contains no evidence of the substance
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of the conplaints or action taken by the Conpany that would be
probative of the Conpany’s attitude toward sex discrimnation. No
reasonable inference that the Conpany acted differently in its
response to Appellant can be drawn from evidence in the record.

Viewi ng the evidence as a whole and drawing all reasonable
inferences in Appellant’s favor, we find that he has created no
issue of material fact regarding the Appellee’ s discrimnatory
aninus intermnating him W therefore affirmthe judgnent of the
district court.

AFF| RMED.
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