IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10524

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
M CHAEL JOHN MULLI NS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

Decenber 16, 2002
Bef ore Hl GG NBOTHAM DUHE, and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Federal prisoner Mchael John Millins clainms that he was
deni ed the effective assistance of counsel when his trial counsel
prevented himfromtestifying in spite of his repeated requests to
do so. The district court granted his petition, and the governnent
appeal s. W reverse.

| .
Mul lins was involved in a drug deal in which undercover

officers traded a television for drugs at a residence Millins



shared with his girlfriend. At the <conclusion of their
i nvestigation, police officers executed an evidentiary search
warrant to recover the television fromMillins’ s residence. During
a protective sweep of the apartnent, the officers discovered a
shotgun in a bedroomcloset. They disarned it and left it in the
bedr oom Mul lins was not arrested during the execution of the
warrant and remained on the front porch along with a friend.
Approxi mately a half hour later, Millins spoketo Oficer South on
t he porch. Exactly what was said is in dispute. The officer
testified that Mullins told hi mthat he had purchased the shot gun
on the street, and did not want it if it was stolen. The officer
had Mullins retrieve the gun, and gave Millins a receipt which
Mul I ins signed stating that he had bought the gun on the street.
Mul Il ins’s present explanation is that he told the officer that the
gun was not his, that his girlfriend had bought it on the street,
that it nmay be stolen, and that he did not want it around; that he
could not read the recei pt because he did not have his gl asses and
woul d not have signed it had he known that it stated he admtted
owner ship of the gun.

Mul I ins was indicted by a federal grand jury on the charge of
felon in possession of a shotgun under 18 U S. C. 8§ 922(9g)(1).
During the execution of an arrest warrant at Millins’s new
residence, Millins's girlfriend consented to a search of the
residence. Oficers found two handguns in a ni ghtstand next to the
bed Mullins and his girlfriend shared, and drug paraphernalia in a
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closet in the bedroom In a superseding indictnent, Millins was
i ndicted on a second count of felon in possession of a firearmfor
t he two handguns.

Mul I ins was represented by counsel at a jury trial. He was
found guilty on Count 1, involving the shotgun, but the jury could
not reach a unani nous verdict on Count 2, involving the handguns.
Mul I ins was sentenced to inprisonnent for 235 nonths, foll owed by
five years supervised release, based on his prior convictions.
Count 2 was di sm ssed on governnent notion.

On appeal, Millins argued that the trial court gave an
erroneous jury instruction on reasonabl e doubt and used an invalid
prior conviction to enhance his sentence. This court affirnmed his
convi ction and sentence.

More than four years after his trial, Mullins filed a petition
under 28 U. S.C. 8§ 2255 asserting that his counsel prevented him
fromtestifying at his trial over his expressed desire to do so.
The district court summarily dismssed Millins's notion as
untinely. In April 2000, this court granted Mullins’s request for
a COA “on the i ssue whether the district court erred in determ ning
that Mullins's claimthat counsel was i neffective in preventing him
from testifying was procedurally barred” and renmanded to the
district court for further proceedi ngs.

The magistrate judge held an evidentiary hearing. After
hearing testinmony from Millins and his trial counsel, the
magi strate judge concluded that Mullins’s petition was not tine-
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barred, and recommended that his petition based on a claim of
ineffective assistance of counsel be granted. Over the
governnent’s tinmely objections, the district court accepted the
magi strate judge’s findings and recommendations and entered
judgment granting Mullins’s 8 2255 petition. The governnent tinely
appeal s.

.

A crimnal defendant’s right to testify is well established.?
Only t he def endant may wai ve this right, not his counsel,? and it nust
be knowi ng and vol untary.® W di stinguish between interference with
that right by defense counsel, and interference by the court or
prosecut or.

In Sayre v. Anderson, we held that where the defendant
contends that his counsel interfered wth his right totestify, the
“appropriate vehicle for such clains is a claim of ineffective
assi stance of counsel.”* |If there is a claimthat the court or

prosecutor has interfered with the right to testify there is a

! Sayre v. Anderson, 238 F.3d 631, 634 (5th Cr. 2001) (citing Rock v.
Arkansas, 483 U.S. 44 (1987)).

2 Emery v. Johnson, 139 F.3d 191, 198 (5th Cr. 1997).
s 1d.
4 Sayre, 238 F.3d at 634 (quoting United States v. Brown, 217 F.3d 247,

258-59 (5th Cr. 2000), vacated and remanded on ot her grounds sub nom Randl e v.
United States, 531 U S. 1136 (2001).



different standard.® Millins asserts that his counsel interfered
wth his right to testify, and the district court applied the
Strickl and standard.

Strickland requires that a defendant showboth that: (1) trial
counsel s performance was deficient and (2) that the deficient
performance prejudiced the defense.® |neffective assistance of
counsel is a mxed question of law and fact, and we review the
district court’s grant of habeas relief de novo, while crediting
the district court’s express or inplied findings of discrete
historic fact that are not clearly erroneous.’

L1,

To satisfy the first el enent of Strickland, the defendant nust
show that “counsel's performance fell bel ow an objective standard
of reasonabl eness.”® | n determ ning whet her counsel’s performance

was deficient, we nust be highly deferential to counsel’s trial

5> See id. at n.2; see also Brown, 217 F.3d at 258-59 (acknow edging a
substantive right to testify where the court’s conduct was challenged, and
performng a Strickland analysis where only defense counsel’s conduct was at
issue); United States v. Wllis, 273 F.3d 592, 598 (5th G r. 2001) (recogni zing
both a substantive right to testify clai mwhere the defendant asserted that the
trial court had erred in not sua sponte questioning him about whether he was
voluntarily waiving hisright totestify and an i neffective assi stance of counsel
claim where the defendant alleged that his counsel failed to allow him to
testify).

6 Sayre, 238 F.3d at 634 (citing Strickland v. Washington, 466 U S. 668,
687-94 (1984)).

7 1d. at 634-35 (citing Crane v. Johnson, 178 F.3d 309, 312 (5th Gr.
1999)).

8 Brown, 217 F.3d at 259 (citing Strickland, 466 U S. at 687).
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strategy.® In the past, we exam ned counsel’s decision on whether
a defendant will testify as part of counsel’s trial strategy.!® In
exam ni ng that strategy, we keep in m nd that “the deci sion whet her
to put a Defendant on the stand is a 'judgnment call' which should
not easily be condemmed with the benefit of hindsight.”?!

At the sane tine it cannot be permssible trial strategy,
regardless of its nerits otherwi se, for counsel to override the
ul ti mat e deci sion of a defendant to testify contrary to his advice.
We have deci ded several cases where the defendant alleged that his
counsel in some way prevented him from testifying. |In those
cases, we have often found that the record did not support the
defendant’s claim concluding that the defendant agreed with his

counsel’s sound trial strategy that he not testify.'® In other

® Sayre, 238 F.3d at 635.

0 See, e.g., ld. (stating that the defendant nust overcone a strong
presunption that counsel’s decision not to place the defendant on the stand was
sound trial strategy); Robison v. Johnson, 151 F. 3d 256, 262 (5th Cr. 1998)
(finding that counsel’s recomendation that the defendant not testify was
reasonabl e trial strategy); Hollenbeck v. Estelle, 672 F.2d 451, 454 (5th Gr.
1982) (stating that the decision not to put the defendant on the stand was trial
strategy).

11 Robison, 151 F.3d at 261 (quoting United States v. Garcia, 762 F.2d
1222, 1226 (5th Cir. 1985)).

12 See Wllis, 273 F.3d at 594 n.2; Sayre, 238 F.3d at 634; Brown, 217 F.3d
at 259; Robison, 151 F.3d at 261; Emery, 139 F.3d at 198-99; Garcia, 762 F.2d at
1226; Hol | enbeck, 672 F.2d at 453; Mays v. Estelle, 610 F.2d 296 (5th Cir. 1980).

13 See Brown, 217 F.3d at 259; Robison, 151 F.3d at 262; Enery, 139 F.3d
at 199; Hol |l enbeck, 672 F.2d at 453 (noting that the court infornmed the defendant
that he had the right to testify and that no one could prevent him from
testifying, and that the defendant understood, although later characterizing
counsel’s not calling the defendant to the stand “restraining” defendant’s
testinony).



cases, we determned that the decision that the defendant not
testify was sound trial strategy wthout directly addressing
whet her the |awer made the decision over the objection of his
client, or if the client made the decision. These cases
inplicitly, and we think correctly, conclude that when the record
is sinply that the defendant knew of his right to testify and
wanted to do so but counsel was opposed, defendant acqui esced in
his | awyer’ s advice, and therefore the only inquiry i s whether that
advi ce was sound trial strategy. That is not this record.
| V.

The decision of whether to testify belongs to the defendant
and his | awyer cannot waive it over his objection.?® Qher circuits
have reached the same conclusion.'® As the Seventh Crcuit stated
in United States v. Curtis:

When a defendant asserts that he desires to exercise his

constitutional right to testify truthfully, counsel's

duty is to inform the defendant why he believes this

course wll be unw se or dangerous. If a defendant

insists ontestifying, however irrational that insistence

m ght be froma tactical viewoint, counsel nust accede.

We hol d that a defendant's personal constitutional right

totestify truthfully in his own behal f nmay not be wai ved
by counsel as a matter of trial strategy.?

14 See WIlis, 273 F. 3d at 598-99; Sayre, 238 F.3d at 635; Garcia, 762 F.2d
at 1226; Mays, 610 F.2d at 297.

% Emery, 139 F.3d at 198.

6 See Brown v. Artuz, 124 F.3d 73, 78 (2nd Cir. 1997) (holding that the
deci si on whether to testify belongs to the defendant, and citing cases reaching
the sane conclusion fromthe 3rd, 4th, 7th, 8th, 9th, 11th and D.C. CGrcuits).

7 742 F.2d 1070, 1076 (7th Cir. 1984).
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The El eventh Circuit reached the sane conclusion in United States
v. Teague:

[I]f defense counsel refused to accept the defendant's
decision to testify and would not call himto the stand,
counsel would have acted unethically to prevent the
def endant fromexercising his fundanental constitutional

right to testify....Under such circunstances, defense
counsel has not acted " "within the range of conpetence
demanded of attorneys in crimnal cases,’” " and the

def endant clearly has not received reasonably effective
assi stance of counsel .1

To hold otherwise is to ignore the fact that the defendant’s right
totestify is secured by the Constitution and only he can waive it.
It cannot be reasonable trial strategy for an attorney to not honor
his client’s decision to exercise his constitutional right to
testify, not because the advice not to take the stand is unsound,
but because counsel nust in the end accede if the client will not
abi de by the advice.

Rel yi ng on Hol | enbeck, Garcia, Jordan v. Hargett, ! Robi son and
Sayre, the governnent argues that when a defendant is aware of his
right to testify and remains silent before the trial court, this
court will not find his counsel’s refusal to allow himto testify
to be ineffective. Stated another way, the governnent asserts that
we have found that a defendant waives his right to testify by not
speaki ng out during the trial if his counsel will not allow himto

make the final decision.

8 953 F. 2d 1525, 1534 (11th Cir. 1992) (citations onmtted); see al so Brown
v. Artuz, 124 F.3d 73, 80 (2nd Gr. 1997) (quoting Teague favorably).

1934 F.3d 310 (5th Gr. 1994) vacated en banc, 53 F.3d 94 (5th Cr. 1995).
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We disagree with this reading of our decisions. Hollenbeck
and Robi son found that the defendant acquiesced in his counsel’s
advice that he not testify.?® Garcia and Sayre did not record
whet her defense counsel left the ultinmate decision to the client,
or whether the client acquiesced in his counsel’s advice.?® And in
Jordan, the en banc court stated that it “need not decide the
guestions of constitutional |aw discussed in the panel opinion.”??

Mullins testified at the habeas hearing that he knew that he
had a constitutional right to testify. Nothing in the record
indicates that he nmade his desire to testify known to anyone but
his lawer. |f our record here had no nore we coul d concl ude t hat
Mul l ins had accepted the advice of counsel. There was nore
Mullins’s trial counsel testified that she did not |eave the
decision to Millins. She explained that while he had initially
agreed with her advice, he changed his mnd during the trial. The
district court found that both Millins and his trial counsel
“testified credibly at the evidentiary hearing that he expressed a
desire to testify [to his counsel] nunerous tinmes during trial and
that counsel alone chose to prevent his testinony.” W are
conpelled to conclude that this finding is not clearly erroneous.

That is, the record is not silent on the outcone of the di scussion

20 See Robi son, 151 F.3d at 262; Holl enbeck, 672 F.2d at 453.
21 See Sayre, 238 F.3d at 635; Garcia, 762 F.2d at 1226.

22 Jordan, 53 F.3d at 95.



between | awer and client. In this circunstance we cannot infer
fromMiullins’s silence before the trial court that he acquiesced in
the advice not to testify.

W resist the suggestion that we ought to insist that a
defendant directly address the court at the pain of waiver to
assert his right to testify when his counsel will not abide his
deci sion. Such a requirenent is not wthout appeal, offering a way
of avoiding after-trial swearing contests. However, the natura
| ocation for any burden to enlist the aid of the court is upon
counsel, and that is no new burden. Careful defense counse
routinely advise the trial judge out of the jury s presence that
the defendant will or wll not testify, contrary to their advice.
Even without its initiation by counsel, careful trial judges wll
simlarly inquire if the defendant understands his right to
testify. W think both these trial practices are better cal cul ated
to protect a defendant’s right to testify. Declining to place upon
the defendant the responsibility to address the court directly is
consistent wwththereality that routine instructions to defendants
regarding the protocols of the court often include the adnonition
that they are to address the court only when asked to do so. W
agree with the Second Crcuit’'s observation that “[a]t trial,

def endants generally nust speak only through counsel, and, absent
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sonething in the record suggesting a know ng wai ver, silence al one
cannot support an inference of such a waiver.”?

The district court found that there was credi bl e evi dence t hat
Mul lins’s counsel did not honor his decision to testify. Wi | e
such a claimmade for the first tinme four years after the trial is
nmore t han suspect, Mullins’s counsel’s testinony at the evidentiary
hearing supports his claim As we have detailed, she testified
that he repeatedly requested to testify, and that she “prevented”
hi m from doi ng so against his w shes. Bound by this finding, we
must conclude that Mullins’s counsel was deficient in preventing
himfromtestifying when he repeatedly told her he wanted to do so.

The district court also found that Mullins's trial counsel’s
advi ce to not take the stand was not based on sound trial strategy.
After exam ning the record, we cannot agree. It is clear fromthe
record that defense counsel nade a strategic decision that Miullins
ought not testify in order to keep fromthe jury evidence of his
past convictions for drug related crinmes and bad check witing.
This trade off was supported by the circunstance that counsel was
able to put nmuch of Millins’s account before the jury by other

W t nesses.

28 Chang v. United States, 250 F.3d 79, 84 (2nd Cr. 2001) (acknow edgi ng
a split among the circuits on this issue, but finding no waiver).

24 In reaching its conclusion, the district court relied in large part on
the testinmony of Mullins's counsel that in retrospect and with nore experience,
she would have acted differently. This kind of hindsight analysis is not
permitted in determ ning whether trial strategy was sound. See Kitchens v.
Johnson, 190 F.3d 698, 701 (5th Gr. 1999).
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In spite of the soundness of the adopted trial strategy that
Mul I ins should not testify, it cannot be considered wthin the
scope of sound trial strategy to not |leave the ultimate decisionto
the client, although as we wll see, its very soundness cuts
against Mullins’s claimof prejudice. W conclude that Millins has
met the first requirenent of the Strickland test.

V.

The second prong of the Strickland test asks whet her counsel’s
deficient performance prejudiced the defense.?® It requires “...
a reasonable probability that, absent the errors, the factfinder
woul d have had a reasonabl e doubt respecting guilt” and that the
errors were “so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.”?® This standard has not
been net.

At the evidentiary hearing, Millins testified that he wanted
to take the stand to dispute the officer’s testinony that Miullins
admtted the gun was his and to explain why he signed the receipt
that stated he had purchased the gun off the street. Millins says
that he wanted to testify that he told the officer that his
girlfriend bought the gun, and that he could not read the receipt

whi ch he signed because he was not wearing his gl asses.

%5 Sayre, 238 F.3d at 634 (citing Strickland, 466 U S. at 687-94).
% Strickland, 466 U.S. at 687, 694-95.
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Rat her than put Millins’s crimnal record before the jury,
counsel offered the testinony of several other wtnesses to
chall enge the police officer’s testinony and support Millins’'s
story. His girlfriend testified that the gun was hers, and that
she had received it froma friend as collateral for a |loan. The
girlfriend's friend also testified to that effect. Another wonman
present during the exchange between Millins and the officer
testified that she never heard Miullins make the statenent alleged
by the officer. H s girlfriend testified that she did not recal
seeing the incrimnating statenent on Mullins’s copy of the receipt
for the gun. This testinony presented much of Miullins's story to
the jury without his testinony.

The difficulty is that a denial by Miullins from the stand
woul d conme at a high price. It would juxtapose a police officer
whose account is supported by Millins's signed statenment with a
felon with alarge incentivetolie. If Miullins took the stand his
extensive crimnal record and drug use would have cone into
evidence. The likelihood that the jury would credit the felon over
the police officer whose testinony is supported by the defendant’s
signed statenent does not neet the reasonable probability of a
different outcone test. W can say only that his testinony m ght
have persuaded, but not that there is a reasonabl e probability that

it woul d have done so. In service of finality, the second prong of
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Strickland raises high the bar to relief, and here it has not been
cl ear ed.

W nust conclude that Millins was not prejudiced by his
counsel’s deficient perfornmance. Wile it was defective
performance for Millins’s counsel to not accede to Millins's
decision to testify, counsel’s errors were not “so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.”?’

VI,

Because Mullins has failed to show that he was prejudi ced by
his counsel’s failure to leave to himthe final decision of whether
he ought to testify, he has failed to denonstrate that he was
denied the effective assistance of counsel. W therefore REVERSE

the district court’s grant of Mullins’s 8§ 2255 noti on.

27 1d. at 687.
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