IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-10511

IN RE: DAVID LEE GOFF,

Movant .

Motion for an order authorizing the United States District Court
for the Northern District of Texas, Fort Wrth D vision, to
consi der a successive habeas 28 U S.C. 8§ 2254 application, and
Motion for stay of execution

April 25, 2001

Before JOLLY, SM TH and PARKER, Circuit Judges.
PER CURI AM

David Lee CGoff, convicted of capital nurder by the State of
Texas in Novenber 1991, has filed a notion in this court for
permssion to file a second federal habeas petition and a notion
for stay of execution. CGoff’s initial request for a Certificate of
Appeal ability was denied by this court on Septenber 8, 2000. GCoff
v. Johnson, No. 99-10305 (5th Gr. Sept. 8, 2000). In his notion
for permssionto file a successive petition, Goff clains that his
initial state habeas counsel was ineffective for failing to raise
critical issues as to the ineffectiveness of his trial counsel to
investigate alibis. As a result, GCoff clains that he was
foreclosed from raising the ineffectiveness issue in his first

federal habeas petition. Because his state habeas counsel was



ineffective, CGoff argues that his claimfor relief falls within an
exception to the ban on successive federal habeas filings outlined
in the Antiterrorism and Effective Death Penalty Act (AEDPA), 28
U.S.C. § 2244(b)(2).

The factual and procedural history of this case can be found
in the Texas Court of Crimnal Appeals’ decision affirmng Goff’s

conviction and sentence. Goff v. State, 931 S.W2d 537 (Tex. Cr.

App. 1996). Briefly, the evidence shows that on Septenber 1, 1990,
Coff stopped by the hone of a friend, Craig Ford, and offered to
give Ford aride to his nother’s house. Ford followed Goff out to
a blue panel van. The victimwas sitting in the driver’s seat of
t he van. Ford sat in the rear of the van and Coff sat in the
passenger seat.

The victimdrove the van for a few m nutes when Goff asked the
victimto pull over so he could relieve hinself. Goff returned to
the van, reentered the passenger seat, and pointed a pistol at the
victim Coff then grabbed the victim threw himonto a mattress in
t he back of the van, and handcuffed the victim s hands behind his
back. Goff then shoved Ford towards the driver’s seat and told him

to drive.

CGoff told Ford to find a dark street, and Ford drove the van
for several mles. At that point, Ford heard a single gunshot in

the back of the van. Ford pulled the van over near a secl uded



wood. After he attenpted to help Goff renove the victims body
fromthe van, Ford fled the scene. CGoff disposed of the body and
chased after Ford. He caught up with himand pulled out his gun,
ordering Ford to return to the van. The two returned to the
apartnent where both of their girlfriends resided.

Testinony at trial pieced together the ensuing events. A
nei ghbor testified that Goff asked himto burn a van parked near by
and told him not to worry about what was inside the van. The
nei ghbor declined. 1In addition, the daughter of Goff’s girlfriend
testified that Goff returned to the apartnent that day with bl ood
on his pants and shirt. She also testified that both Goff and Ford
paced around the hone, |ooked out the w ndows, and conversed
secretively that evening. She finally contacted police when she
heard news reports of the victims nurder several days |ater.

The victims body was found three days later. The cause of
death was determned to be a single gunshot wound to the head.
Goff was thereafter tried and convicted of nurder in the course of
ki dnappi ng or burglary and sentenced to death. The Texas Court of

Crim nal Appeals affirnmed the sentence in May 1996, and the United

States Suprenme Court denied CGoff’s petition for a wit of

certiorari. Goff v. Texas, 520 U S. 1171 (1997).

Coff filed his first state habeas petition in Decenber 1997

That petition was denied in June 1998. I n Septenber 1998, GCoff



filed a petition for federal habeas relief in the United States
District Court for the Northern District of Texas. The petition
was denied on January 19, 1999, and this court denied Coff’s
request for a Certificate of Appealability on Septenber 8, 2000.

Coff then filed a second application for post-conviction
relief in the Texas Court of Crim nal Appeals, arguing that he was
appoi nted inconpetent state habeas counsel, which violated his
statutory right to conpetent counsel in Texas and his right to due
process under the Fourteenth Amendnent. That petition was denied
on April 24, 2001.

CGof f now seeks authority fromthis court to file a successive
federal habeas petition under 28 U S.C. 8§ 2244(b)(3)(A). Coff is
prohibited fromfiling a second federal habeas petition raising a
new cl ai munl ess he can show that “the factual predicate for the
claim could not have been discovered previously through the
exerci se of due diligence” and “the facts underlying the claim if
proven and viewed in the |ight of the evidence as a whol e, woul d be
sufficient to establish by clear and convi nci ng evi dence that, but
for constitutional error, no reasonabl e factfinder woul d have found
the applicant guilty of the underlying offense.” 28 U S.C 8
2244(b) (2) (B)

Coff's clains for relief are wwthout nerit. The Suprene Court
has explicitly held that there is no protected Sixth Amendnent

right to counsel in state post-conviction pr oceedi ngs.



Pennsylvania v. Finley, 481 U S. 551, 557 (1987). Cof f argues

that, despite this fact, if a state chooses to create a statutory
system wher eby counsel is appointed for state habeas petitioners,
the state nmust appoi nt conpetent counsel as determ ned by the Sixth
Amendnent and due process.

In Finley, the Suprene Court determ ned that, because the
state has no obligation to provide habeas counsel, the fact that
the state chooses to appoint counsel for post-conviction
proceedi ngs does not trigger the protections of the Constitution:

Since respondent has no underlying constitutional right

t o appoi nted counsel in state postconviction proceedi ngs,

she has no constitutional right to insist on the Anders

procedures which were designed solely to protect that
underlying constitutional right.

ld. The Suprene Court continued to reject Finley' s argunent that

Evitts v. Lucey, 469 U. S. 387 (1985), requires that a state conply
W th due process requirenents once it chooses to provide post-
convi ction counsel. |Indeed, Goff relies primarily on Evitts in his
nmotion before this court. The Finley court distinguished Evitts
and concluded that “[wje think that Evitts provi des respondent no
confort.” 481 U S. at 558.

In its concluding paragraph, the Finley court enphasized the
force of its hol ding:

At bottom the decision below [finding a right to

conpetent counsel in post-conviction proceedings] rests

on a premse that we are unwilling to accept--that when
a State chooses to offer help to those seeking relief



fromconvictions, the Federal Constitution dictates the
exact formsuch assi stance nust assune. On the contrary,
in this area States have substantial discretion to
devel op and i npl enent prograns to aid prisoners seeking
to secure postconviction review. I n Pennsyl vani a, the
State has nmade a valid choice to give prisoners the
assi stance of counsel without requiring the full panoply
of procedural protections that the Constitution requires
be given to defendants who are in a fundanentally
different position--at trial and on first appeal as of
right. In this context, the Constitution does not put
the State to the difficult choice between affording no
counsel whatsoever or followng the strict procedura
gui del i nes enunci ated in Anders.

Id. at 559. Incidentally, the Finley holding was reaffirnmed and

expanded upon in Col eman v. Thonpson, 501 U. S. 722, 757 (1991), in

whi ch the Suprenme Court found that “[b] ecause Col eman had no ri ght
to counsel to pursue his appeal in state habeas, any attorney error
that led to the default of Coleman’s clains in state court cannot
constitute cause to excuse the default in federal habeas.”

Wil e Finley invol ved the application of Anders in state post-
conviction proceedings, the Fifth Grcuit has directly addressed

the i ssue of ineffective assistance. Inlrving v. Hargett, 59 F. 3d

23 (5th Gr. 1995), this court noted that, absent a show ng of
cause, a habeas petitioner was bound to assert ineffective
assistance clainms in his first federal habeas petition. Recalling
that a petitioner does not have a constitutional right to counsel
i n post-conviction habeas proceedings, the panel concluded that
“error or m sconduct by Irving s counsel cannot establish cause for

his failure to appeal the rejection of these clains in his first



federal habeas proceedings.” [d. at 26.

A year later, in Callins v. Johnson, 89 F.3d 210 (5th Cr

1996), this court reiterated that the failure of a habeas attorney
to raise and preserve an issue cannot constitute cause and thus

cannot authorize a successive habeas petition. The court stated:

Counsel’s ineffectiveness will constitute cause only if
it is an i ndependent constitutional violation, and there
is no constitutional right to counsel in habeas

proceedi ngs. Thus, no error by habeas counsel can ever

constitute cause for abusing the wit.
Id. at 212 (citations omtted).

Coff attenpts to undercut the strong precedent on this issue
by citing a 1966 Fifth Circuit case in which this court stated that
“[hlaving invoked the Texas statutes granting post-conviction
hearings, [the petitioner] had the right to be tried according to
the substantive and procedural due process requirenents of the

Fourteenth Amendnent.” Welch v. Beto, 355 F.2d 1016, 1020 (5th

Cr. 1966). Wile the Welch hol ding does hint at sone formof due
process right once a state decides to provide a non-
constitutionally obligated service, the Suprene Court has spoken
quite explicitly on this subject since Wl ch and has repeatedly
enphasi zed that ineffective assistance of counsel in a post-
convi ction proceedi ng cannot serve as cause to excuse default in a
federal habeas proceeding. To that extent, at |east, Wl ch has

been overruled and is no longer valid lawin this circuit.



As to CGoff’s wunderlying claim that his trial counsel was
ineffective in not investigating the wtnesses that he cl ai ns woul d
have put himin a different location at the tine of the nurder,
CGoff presents only mniml evidence to suggest that prejudice
resulted fromthis alleged failure to investigate. |ndeed, Goff
concedes that he has been unable to locate two of the four
W t nesses that supposedly would provide an alibi, and the two
W tnesses that are prepared to provide an alibi are Goff’s
grandnot her and sister-in-law. Based on the facts, presented by
Gof f, underlying his claimof ineffective assistance at trial, and
based on the Suprene Court’s determ nation that Goff’s claimis not
constitutionally cognizable, we cannot say that Goff has
established by “clear and convincing evidence that, but for

constitutional error, no reasonabl e factfi nder woul d have found t he

applicant guilty of the wunderlying offense.” 28 U S.C 8
2244(b) (2)(B) (ii).

In sum the issues raised in Goff’s notion have no nerit and
| ack any support in Suprenme Court or Fifth Crcuit precedent.
Because CGoff has failed to showwhy he is entitled to file a second
habeas petition under 28 U S.C. § 2244(b)(2)(B), it is ORDERED t hat
movant’s notions for permssion to file a successive application
for wit of habeas corpus and stay of execution are

DENI ED



