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Foll ow ng a precipitous decline in stock value, sharehol ders
sued (anpbng others) the director and officers of a Texas
corporation fornmed through nerger. After the suit settled, the
corporation sued its insurer for coverage under its directors and
officers liability policy. At issue was whether the policy covered
the directors and officers’ post-nerger wongful acts that were the

sane as or related to their pre-nerger wongful acts. A jury



concl uded that there was no coverage. The corporation now appeal s
the district court’s pretrial grant of partial summary judgnent,
its rulings on three notions for judgnent as a matter of |aw at the
cl ose of the evidence, and its judgnent on the verdict. W AFFI RM
| .
A

In the Summer of 1992, Medical Care International, Inc.
(“MCI”) and Critical Care Anmerica (“CCA’) announced that they woul d
merge to becone whol |y owned subsi di ari es of a new conpany, Mdi cal
Care Anerica, Inc. (“Medical Care”). The conpanies issued
statenents trunpeting expectations for Medical Care’ s increased
earnings. On August 3, 1992, they filed a joint proxy-prospectus
with the Securities and Exchange Comm ssion (“SEC’) and sent copi es
of the filing to their shareholders. The nerger becane final on
Septenber 9, 1992, at which tinme the directors of MI and CCA
becane the directors of Medical Care.

In anticipation of the nmerger, Medical Care’s risk nmanagenent
director, Theresa Major-Gbl e, consulted Larry WAl di e, an i nsurance
broker enployed by Marsh & MlLennan, Inc. (“Marsh”), about
purchasing directors and officers (“D& ) liability insurance for
Medi cal Care “going forward” from the date of the nerger. I n
conjunction with this consultation, Mdical Care appointed Marsh
its exclusive agent of record. Acting on Medical Care’s behalf,
Wal di e solicited quotes fromseveral insurance conpani es, incl uding
National Union Fire Insurance Conpany (“National Union”). Major-
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Gabl e subsequently instructed Waldie to bind National Union’s
quote. On Septenber 4, 1992, National Union sent Waldie a letter
that represented a tenporary conditional binder outlining its
agreement to provide Medical Care with $10 mllion worth of D&O
coverage from Septenber 9, 1992, to Septenber 9, 1993. The
tenporary conditional binder conditioned coverage on National
Uni on’ s recei pt, review, and acceptance of certain information from
Medi cal Care, including a conpleted application. It explainedthat
the policy woul d be i ssued with ten endorsenents, including one for
“prior acts as of Septenber 9, 1992."! \Waldie summarized the
tenporary conditional binder in a separate binder (“Binder”) he
sent to Major-Gable on Septenber 15, 1992. The Binder indicated

that the policy would exclude “all prior acts prior to policy
i nception date.” On Septenber 28, 1992, Medical Care satisfiedthe
conditions of the tenporary conditional binder.
B
The pre-nerger expectations for Medical Care proved overly
optimstic, and on Septenber 25, 1992, the new conpany announced
fl at earnings. The announcenent caused share val ue to pl umet over

50% in one day, at which point the New York Stock Exchange

suspended tradi ng of Medical Care stock. |In response, at |east 15

Y Prior to the nmerger, CCA maintained D& i nsurance through the
Chubb G oup of I nsurance Conpanies. |Its coverage continued through
Septenber 9, 1992. It also purchased a “runoff” policy that
extended the reporting period for clains regardi ng pre-nerger acts.
MCI had no D&O coverage for acts prior to Septenber 9, 1992.
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sharehol der class action lawsuits were fil ed agai nst Medi cal Care,
CCA, MIl, and the directors and officers. The |awsuits were
consolidated into a single action in the United States District
Court for the Northern District of Texas. The consolidated suit
al l eged viol ations of 88 10(b)and 20(a) of the Securities Exchange
Act of 19342 and of SEC Rul e 10b-5.% The conplaint alleged that the
def endants made m srepresentations and failed to nake necessary
di scl osures in public statenents and filings.

On January 30, 1993, National Union issued the D&QO liability
policy that Medical Care had applied for the previous Septenber.
Endorsenent #7 of the policy provided:

In consideration of the premum charged, it is hereby

understood and agreed that this policy only provides

coverage for Loss arising from clains for alleged

W ongful Acts occurring on or after Septenber 9, 1992 and

prior to the end of the Policy Period and otherw se

covered by this policy. Loss(es) arising out of the sane

or related Wongful Act(s) shall be deened to arise from
the first such sane or related Wongful Act.

By letter dated January 27, 1993, National Union denied coverage
for the clains asserted in the class action based on the rel ated
acts | anguage of the second sentence of Endorsenent #7. On March
9, 1993, the class action plaintiffs filed an anmended conpl ai nt.

National Union restated its denial of coverage by |etter dated May

215 U.S.C. §§ 78j(b), 78t(a).
317 CF.R § 240. 10b-5.



21, 1993, repeating its reliance on Endorsenent #7.*

The shareholder suit was settled in principle pursuant to
court-ordered nediation for $60 mllion and the full rel ease of all
clains asserted against the defendants. Medi cal Care advised
National Union of the settlenent, asking it to reconsider its

deni al of coverage and to participate in the settlenent, which had

not yet been funded or approved by the court. Nat i onal Uni on
reiterated its previous position. After the district court
approved the settlement, the $60 mllion was paid to the class

action plaintiffs and the clains against Medical Care, M, CCA,
and their respective officers and directors were released. I n
February 1995, the defendants entered into an agreenent that
all ocated responsibility for the $60 mllion settlenment anong five
of the six defendants. Under that agreenent, Medical Care owed a
contribution to the settlement but its directors and officers, who
wer e separate defendants in the sharehol der suit, did not.®> In My
1996, however, the defendants revised their allocation agreenent,
requiring Medical Care’s directors and officers to contribute $10

mllion to the settlenent.® Because Medical Care had i ndemifi ed

4 Meanwhil e, in Septenber of 1994, Medical Care was acquired by
Col unbi a/ HCA Heal t hcare Cor porati on.

> The agreenent allocated suns as follows: MI, $13.4 mllion;
the directors of MI, $10 mllion; CCA, $13.4 nllion; the
directors of CCA $10 mllion; and Medical Care, $13.4 mllion.

6 The revised agreenent allocated sunms as follows: MI, $10
mllion; the directors of MCl, $10 mllion; CCA, $10 mllion; the
directors of CCA, $10 million; Medical Care, $10 mllion; and the
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its directors and officers, it ultimately bore responsibility for
that $10 mllion.
C.

Medi cal Care filed the present |awsuit in Novenber 1996 after
Nati onal Union denied coverage under the D&O policy. It stated
clains for breach of contract, breach of the duty of good faith and
fair dealing, and violations of the Texas |nsurance Code.’” The
district court granted in part and denied in part the parties
conpeting notions for summary |udgnent. O relevance to this
appeal, the court ruled for Medical Care in holding that “the
bi nder agreenents are the controlling contracts of insurance at
issue in this case”; ruled against Medical Care in finding that
there was a triable issue as to whether National Union was estopped
fromrelying on the related acts exclusion; and ruled for National
Union in dismssing with prejudice Medical Care’ s extracontractual
cl ai ns.

Medical Care’s remaining claim for breach of contract was
tried to ajury. At the close of the evidence, both parties filed
nmotions for judgnent as a matter of law (“JMOL”). The court denied
Medical Care’s notion in toto. O relevance here, it held that
Medi cal Care had not shown that it was due coverage as a matter of

| aw. The court granted National Union’s notion in part, ruling

directors of Medical Care, $10 nmillion.

” Tex. Ins. Code art. 21.21.



that the i nsurance contract included a “rel ated acts” excl usi on and
t hat National Union was not equitably estopped fromrelying on that
“related acts” exclusion. The jury returned a take-nothing verdi ct
for Medical Care, finding that Medical Care proved that its
directors and officers had incurred loss arising from the
shar ehol ders’ cl ai ns about their all eged wongful acts occurring on
or after Septenber 9, 1992, and that Medical Care had i ndemified
its directors and officers for such loss. The jury found, however,
that National Union proved that all the directors’ and officers’
wrongful acts occurring after Septenber 9, 1992, were the sane as

or related to wongful acts occurring prior to Septenber 9, 1992.

After the court denied its notion for a new trial and its

renewed notion for JMOL, Medical Care appeal ed.
.

W review summary judgnent de novo, following the sane
standard applied by the district court.? Summary judgnment is
appropriate only if the novant denonstrates that there are no
genui ne issues of material fact and that it is entitled to a

judgment as a matter of law.?®

8 GeoSout hern Energy Corp. v. Chesapeake Operating Inc., 274 F. 3d
1017, 1020 (5th G r. 2001).

® Fed. R Cv. P. 56(c).



W al so review judgnent as a matter of |law de novo.® JMOL is
appropriate when “a party has been fully heard with respect to an
issue and there is no legally sufficient evidentiary basis for a
reasonable jury to have found for that party with respect to that
i ssue. " In reviewwng the record, we draw all reasonable
inferences in favor of the nonnovant, make no credibility
determ nations, and do not weigh the evidence.!> W give credence
to evidence supporting the novant only if it “is uncontradicted and
uni npeached, at |least to the extent that that evidence cones from
disinterested witnesses.” |If, after reviewing the evidence inthis
manner, “the facts and inferences point so strongly and
overwhel mngly in favor of one party that the Court believes that
reasonabl e nen could not arrive at a contrary verdict, granting of
[JMOL] is proper.”® But “if there is substantial evidence opposed
to [JMOL], that is, evidence of such quality and weight that
reasonable and fair-mnded nen in the exercise of inpartial

judgnment mght reach different conclusions, [JMJL] should be

10 Def f enbaugh-Wllianms v. Wal-Mart Stores, Inc., 188 F.3d 278,
285 (5th Gir. 1999).

1 Fed. R CGv. P. 50(a)(1).

12 Reeves V. Sanderson Plunbing Prods., Inc., 530 U S. 133, 150
(2000) .

13 Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cir. 1969)
(en banc), overruled on other grounds by Gautreaux Vv. Scurlock
Marine, Inc., 107 F.3d 331 (5th Gr. 1997) (en banc).




deni ed. "4
L1,
A
The parties agree that under Texas |aw an insurance binder
provi des coverage according to the terns and provisions of the
ordinary form of the contenplated policy.?® In this case, the
Bi nder expressly states that the policy would exclude coverage of
“all prior acts prior to policy inception date,” but it is silent
as to coverage of subsequent acts that are related to the prior
acts. At issue is whether the ordinary form of prior acts
endorsenent used in D& policies contains |anguage excluding
coverage of subsequent related acts.® At the close of evidence,
the district court granted a partial JMOL for National Union on

this issue, finding as a matter of |aw that Endorsenent #7, the

prior acts endorsenent containing related acts |anguage that was

“1d. (“Anmere scintilla of evidence is insufficient to present
a question for the jury.”).

15 See Great Am Ins. Co. of N.Y. v. Mxey, 193 F.2d 151, 152
(5th Cr. 1951) (“The terms and provisions which control in the
construction of the coverage afforded by a binder are those
contained in the ordinary form of policy usually issued by the
conpany at the time upon simlar risks.” (further <citation
omitted)); Ranger County Mut. Ins. Co. v. Chrysler Credit Corp.
501 S. W2d 295, 298 (Tex. 1973) (“As long as a binder is in effect,
the insured may |look to the form of the contenplated policy for
coverage, duration, cancellation, and other terns.” (further
citation omtted)).

6 Under Texas law, National Union bore the burden of
establishing that a policy exclusion applies. See Tex. Ins. Code
art. 21.58(b); see also Guaranty Nat’'l Ins. Co. v. Vic Mg. Co.
143 F.3d 192, 193 (5th Gr. 1998).
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used in the policy issued to Medical Care in January 1993, “was the
standard formnormally or ordinarily issued by National Union” in
its D&QO liability policies. The consequence of this ruling under

Maxey and Ranger County was to nmake the related acts exclusion a

termof the Binder. W agree that National Union net its burden
under Rule 50(a) and that JMOL was appropriate on this issue.

Two disinterested witnesses testified that National Union’s
standard practice, like that of the industry, was to use related
acts |l anguage in prior acts endorsenents. Law ence Wal die, the
i nsurance broker who served as Medical Care’ s agent, testified that
Endorsenent #7 was in a formthat was the “customary and norna
form of a prior acts endorsenent issued by National Union” and
other carriers witing D& policies under simlar circunstances.?
Hence, he was not surprised that it contained related acts
| anguage. On the contrary, he agreed that Endorsenent #7 was the
type of prior acts endorsenent that he had anticipated when he
wrote out the Binder in Septenmber 1992. He testified that he had
no recol l ection of ever negotiating a prior acts endorsenent that
did not contain related acts | anguage on behal f of any client with
ei ther National Union or any other insurer. Furthernore, he could

not recall ever seeing a D& policy with a prior acts endorsenent

7 Although Waldie also testified that D& policies witten by
different conpanies often used different verbiage, he explained
that “probably 80 to 90 percent of the ternms and conditions would
be very, very simlar as far as the exclusion and the basic
i nsuring agreenents.”
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that did not contain related acts | anguage. | ndeed, he was not
aware that any such policy was available in the industry.

Ant hony Codding testified simlarly. Coddi ng, a forner
assi stant division manager of National Union’s D&0O division, was
involved in underwiting between 5000 and 8000 D&O policies at
National Union. He testified that in his experience National Union
had never used a prior acts endorsenent that did not include
related acts | anguage. He expl ained that, based on his experience,
he would interpret a reference in a binder to a prior acts
endorsenent to nean that the subsequently issued policy would
include a prior acts endorsenent containing related acts | anguage.
In sum he testified that the standard form used in 1992 by
Nat i onal Union for prior acts endorsenents contai ned | anguage “such
as the second sentence of endorsenent nunber 7"-that is, related
acts | anguage.

Through Codding, Medical Care introduced evidence that
Nat i onal Uni on had seven different forns of prior acts endorsenents
available for use by its underwiters. One of these did not
contain related acts | anguage. Codding testified, however, that he
could not recall a tine when National Union had used that |one
form He explained that “[i]t is not a standard endorsenent” and
is not “ordinarily and customarily used by National Union on D&O
policies.”

In addition to WAl di e and Coddi ng, Elliot Rothman appeared on
behal f of National Union as an expert witness in the area of D&O
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liability insurance. Rothman testified that the standard i ndustry
practice was to include related acts language in prior acts
endor senents. 8

Medi cal Care offered no evidence to contradict the testinony
of Wal die, Codding, or Rothman. |Instead, it argued that the | one
endorsenent formthat did not contain related acts | anguage and t he
testinony that all D& policies were different and subject to
negotiation created a triable issue about the scope of coverage
under the Binder. But neither piece of evidence supports a
reasonabl e inference that the customary and standard form of D&O
liability insurance issued by National Union did not contain
related acts |anguage. There is no evidence that National Union
ever used the | one endorsenent formthat does not contain rel ated
acts |language. And there is no evidence that National Union ever
issued a D& policy with a prior acts endorsenent that did not
contain related acts | anguage. |I|ndeed, Codding testified that he
could not recall a single instance when a broker or client
negotiated the related acts |anguage out of a prior acts
endor senment .

After carefully reviewng the record, we conclude that the

evidence and inferences point so strongly and overwhelmngly in

18 Robert Lang, an expert in the area of D& insurance | aw, also
testified that in 20 years of practice he had only seen D&O
policies that used prior acts exclusions that contained rel ated
acts | anguage. Because National Union is one of his principa
clients, Lang cannot be considered a disinterested wtness.
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favor of a finding that National Union’s standard prior acts
endorsenent normally or ordinarily used in its D& liability
policies contained related acts |anguage that JMOL in Nationa
Union’s favor is warranted.
B

Medical Care asserts that National Union was equitably
estopped from relying on the related acts |anguage to deny
coverage. Under Texas law, a plaintiff relying on the doctrine of
equi t abl e estoppel nust show

(1) a false representation or conceal nent of material

facts; (2) nade wth know edge, actual or constructive,

of those facts; (3) with the intention that it should be

acted on; (4) to a party wthout know edge or neans of

obt ai ni ng knowl edge of the facts; (5) who detrinentally

relies on the representations.'®
“The burden of proving an estoppel and the essential elenents
thereof is on the party asserting it and the failure to prove any
one or nore of the elements is fatal.”? At the close of evidence,
the district court granted a partial JMOL for National Union on the
applicability of equitable estoppel to the case. The court
concluded that Medical Care had presented legally insufficient

evidence to establish the first or fourth el enents. Because no

facts or inferences support a finding of those two elenents, we

19 Johnson & Higgins v. Kenneco Energy, 962 S.W2d 507, 515-16
(Tex. 1998) (citing Schroeder v. Texas Iron Wrks, Inc., 813 S.wW2ad
483, 489 (Tex. 1991)).

20 Barfield v. Howard M Smith Co. of Amarillo, 426 S.W2d 834,
838 (Tex. 1968).
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agree that JMOL for National Union was appropriate as to this
i ssue.

Medi cal Care asserts that National Union conceal ed the true
scope of the prior acts endorsenent by omtting fromits binder any
reference to related acts. As we discussed above, the
uncontroverted evidence shows that the Binder indicated that the
policy would include a prior acts endorsenent; that a prior acts
endor senent used in the context of a D&O policy would normally and
ordinarily be understood to contain rel ated acts | anguage; and t hat
National Union’s standard prior acts endorsenent normally and
ordinarily contained related acts | anguage. There is no positive
evi dence that National Union m srepresented or conceal ed coverage
ternms. Because the evidence points so strongly and overwhel m ngly
in favor of National Union, we conclude that a jury could not
reasonably infer that National Union had anything to conceal
i ntended to conceal anything, or in fact conceal ed anything from
Medi cal Care. Because Medical Care failed to establish the first
el enrent of equitable estoppel, summary judgnent was appropri ate.

Furt hernore, under Texas law, “[a] party claimng an est oppel
must have used due diligence to ascertain the truth of the nmatters
upon which he relies in acting to his detrinent.”? There is no
evidence that Medical Care or any of its representatives nmade any

i nqui ry of Marsh or National Union as to either the scope or effect

21 Barfield, 426 S.W2d at 838.
14



of the prior acts endorsenent. Nor is there evidence that Medi cal
Care lacked the neans to nmake such an inquiry or was sonehow
prevented fromdoing so. On the contrary, Waldie testified that he
encouraged Major-Gable to contact him with questions about the
Binder. In short, our review of the record reveals that it cannot
reasonably be inferred that Medical Care used due diligence to
ascertain the scope or effect of the prior acts endorsenent or that
Medi cal Care | acked the neans of obtaining know edge of the extent
of the prior acts exclusion. Thus, Medical Care also failed to
establish the fourth elenment of equitable estoppel, further
denponstrating that summary judgnent was warrant ed. 22
C.

At the close of evidence, Medical Care noved for JMOL on the
i ssue of whet her the policy provided coverage for the sharehol ders’
clains of wongdoing on the part of the conpany’s directors and
of ficers. It argued that JMOL was appropriate because the

sharehol der suit alleged wongful acts occurring on or after the

22 Medical Care argues that it had no reason to mmke further
inquiry into the scope of the coverage because it had requested
going forward coverage and the Binder only indicated that the
policy would exclude coverage for prior acts. Medi cal Care’s
argunent is prem sed on an unfounded assunption about the neaning
of the Binder. Considering that insurance binders by design only
summari ze a policy to be issued, Medical Care’'s assunption about
t he scope of coverage offered by its $10 million insurance policy
cannot reasonably be said to have constituted the exercise of due
diligence. Mreover, Waldie, Medical Care’s agent, testified that
he fully anticipated that the policy would contain a related acts
excl usi on. Hence, Medical Care cannot establish detrinental
reliance.
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nerger; 2 such acts were covered by the policy; and such acts were
not related to prior wongful acts so as to be excluded by the
prior acts endorsenent. The district court denied the notion.

On appeal, Medical Care does not directly challenge the

sufficiency of the evidence supporting the verdict. Instead, it
presents a legal argunent for indemnification coverage. Its
argunent, however, rests on faulty prem ses. First, it is not

true, as Medical Care contends, that the coverage issue nust be

resolved by |looking at the allegations of the underlying

shar ehol ders suit. Under well -established Texas | aw, an i nsurer’s

duty to defend its insured is determned by considering the

allegations in the underlying litigationin the Iight of the policy
provi sions.? But National Union had no duty to defend Medi cal Care
by express provision of the policy.?® Instead we nust | ook to the

rule governing an insurer’s duty to indemify its insured. Under

Texas |law, this duty depends on the actual facts of the underlying

2 The shareholders made alternative allegations. The ot her
alternative was that the statenents were materially false and
m sl eadi ng when nade.

24 Heyden Newport Chem Corp. Vv. Southern Gen. Ins. Co., 387
S.W2d 22, 24 (Tex. 1965).

2 |t is true, as Medical Care states, that an exception to the
general rule holds an insurer to the terns of a settlenent it
wrongfully refused to defend. This exception is irrelevant here
because National Union had no duty to defend Medical Care.
Furt hernore, even under this exception, aninsurer is “not estopped

from contesting coverage of [its] liability.” Enserch Corp. v.
Shand Mrahan & Co., 952 F.2d 1485, 1493 (5th Cr. 1992)
(“[Cloverage . . . cannot be created ex nihilo by estoppel.”).
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litigation.?®

Second, Medical Care argues that indemnification coverage is
requi red based on a selective reading of the policy. Because the
policy defines “Loss” to nean “settlenents,” it argues that there
must be coverage of settlenents arising from clains of alleged
wr ongdoi ng.?” But its reading fails to account for the limtations
on the definition of “Loss” inposed by Endorsenent #7, which
clearly provides that not all loss is covered. |In particular, the
prior acts endorsenent expressly excludes loss arising from
wrongful acts related to prior wongful acts predating the coverage
peri od:

[T]his policy only provides coverage for Loss arising

fromclains for alleged Wongful Acts occurring on or

after Septenber 9, 1992 . . . . Loss(es) arising out of

the sanme or related Wongful Act(s) shall be deened to

arise fromthe first such sane or related Wongful Act.
By its very terns, therefore, the policy does not cover settlenents

arising fromclainms of alleged wongdoing that is the sanme as or

related to all eged wongdoi ng occurring before Septenber 9, 1992.

Once Medical Care’s faulty prem ses are corrected, it is clear

26 1d. at 25.

2l The basic coverage provision of the policy provides for
coverage of “Loss arising from. . . clains”:

This policy shall reinburse [Medical Care] for Loss arising
from any claim or clains which are first nade against the
Directors or Oficers . . . for any alleged Wongful Act in
their respective capacities . :

17



that JMOL was not appropriate because it remai ned to be determ ned
whet her Medical Care incurred a “Loss,” and, if so, whether that
| oss arose fromw ongdoi ng that was rel ated t o wongdoi ng occurring
before the nmerger. Later, of course, the jury found that Mdica
Care had incurred a “Loss” but that the loss was not covered
because it arose fromw ongdoi ng that was the sane as or related to
prior w ongdoi ng. Because Medical Care does not challenge the
jury’s findings on appeal, it concedes that the verdict rests on a
|l egally sufficient evidentiary basis.
D.

Finally, Medical Care contends that the district court erred
in granting partial summary judgnent for National Union and
dismssing its extracontractual clains alleging breach of the duty
of good faith and fair dealing and violation of article 21.21 of
t he Texas I nsurance Code.

1

Wth regard to the common law claim the parties dispute
whet her National Union owed a duty of good faith under the
ci rcunst ances. Under Texas law, an insurer owes a duty of good
faith in handling its insured’s own claim of loss.? This duty

arises from the special relationship that exists between the

28 Hi ggi nbothamyv. State Farm Mut. Auto. Ins. Co., 103 F. 3d 456,
459 (5th Gr. 1997) (citing Arnold v. National County Mit. Fire
Ins. Co., 725 S.W2d 165, 167 (Tex. 1987)).
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insurer and its insured.? An insured, however, has no claimfor
bad faith prem sed on the insurer’s investigation or defense of a
cl ai m brought against it by a third party.3 This is because “an
insured is fully protected against his insurer’s refusal to defend
or mshandling of a third-party claim by his contractual and

Stowers rights,” which give rise to causes of action sounding in
contract and negligence. 3!

In this case, Medical Care does not all ege that National Union
acted in bad faith in investigating or defendi ng the sharehol ders’
clains of loss. Indeed, it admts that National Union had no duty
to defend the shareholder suit. Medical Care all eges instead that
Nati onal Union acted in bad faith in handling its own clai mof |oss
(i.e., reinbursement of its indemification of the $10 mllion
allocated toits directors and officers follow ng the settl enent of
the shareholder suit). |Its allegation concerns the relationship

between it and National Uni on—not between National Union and the

shar ehol ders. Thus, we will treat Medical Care’'s claimas a first-

2 Arnold, 725 S.W2d at 167 ; see also Universe Life Ins. Co. v.
Gles, 950 SSW2d 48, 53 n.2 (Tex. 1997) (“Afirst-party claimis
one in which an insured seeks recovery for the insured s own
| 0ss.”).

30 See Maryland Ins. Co. v. Head Indus. Coatings and Servs.
Inc., 938 S.W2d 27, 27-28 (Tex. 1996); see also Gles, 950 S. W2d
at 53 n.2 (explaining that athird-party claimis that “in which an
i nsured seeks coverage for injuries to a third party”).

38 Maryland Ins., 938 S.W2d at 28-29. Under Stowers Furniture
Co. v. Anmerican Indem Co., 15 S.W2d 544 (Tex. Conmin App. 1929),
an insurer nust use ordinary care in considering an offer of
settl enent.

19



party claimto which the duty of good faith applies.

"[Aln insurer breaches its duty of good faith and fair dealing
by denying a claim when the insurer’s liability has becone
reasonably clear."3 “Evidence that shows only a bona fide coverage
di spute does not rise to the level of bad faith.”3 Thus, “[a]s a
general rule there can be no claimfor bad faith when an insurer
has pronptly denied a claimthat is in fact not covered.”3 Here,
the evidence overwhelmngly shows that there was a bona fide
coverage dispute, which National Union subsequently won. In the
absence of coverage, summary judgnent for National Union was
appropriate as to Medical Care’'s bad faith claim

2.

Medical Care’'s statutory clains arise under article 21.21
8§ 16(a) of the Texas I nsurance Code, which allows an indivi dual who
has been damaged by "unfair nethods of conpetition or unfair or
deceptive acts or practices in the business of insurance" to bring
a statutory cause of action. Medical Care alleged that Nationa
Uni on engaged in four unfair or deceptive practices:

(a) National Union msrepresented the benefits of the

Policy to Medical Care and its officers and directors in
violation of [Texas Insurance Code] Art. 21.21 § 4(1).

32 State FarmFire & Cas. Co. v. Simons, 963 S.W2d 42, 44 (Tex.
1998); see also Gles, 950 S.W2d at 55 (“[A]n insurer will be
liable if the insurer knew or should have known that it was
reasonably clear that the claimwas covered.").

3 S mmons, 963 S.W2d at 43.

34 Republic Ins. Co. v. Stoker, 903 S.W2d 338, 341 (Tex. 1995).
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(b) National Union nmade untrue and m sl eadi ng statenents
regardi ng the coverage it would provide pursuant to the
Policy, inviolation of [ Texas | nsurance Code] Art. 21.21
8 4(2).

(c) National Union engaged in unfair settlenent practices

in violation of [Texas Insurance Code] Art. 21.21

8 4(10).

(d) National Union msrepresented the Policy by making

untrue statenent of material fact, failing to state

material facts, or making msleading statenents to

Medical Care and its officers and directors in violation

of [Texas I nsurance Code] Art. 21.21 § 4(11).
Each of these clains is tinme-barred. Article 21.21 §8 16(d) i nposes
a two-year limtations period on statutory clains and states that
a claimaccrues when the unfair practice occurred or should have
been di scover ed:

Al'l actions under this Article nust be commenced within

two years after the date on which the unfair nethod of

conpetition or wunfair or deceptive act or practice

occurred or within two years after the person bringing

the action discovered or, in the exercise of reasonable

dili gence, should have di scovered the occurrence of the

unfair nmethod of conpetition or unfair or deceptive act

or practice.?®
The m srepresentations of the first, second, and fourth statutory
clains allegedly occurred before coverage was denied on May 21,
1993. Li kewi se, the unfair settlenent practices alleged in the
third statutory clai moccurred before the denial of coverage. It
is self-evident that Medical Care should have discovered the

occurrence of these allegedly unfair or deceptive practices by My

3% See also Johnson & Higgins of Tex. v. Kenneco Energy, 962
S.W2d 507, 515 (Tex. 1998) (explaining that as a general rule, a
cause of action accrues and the limtations period begins when
coverage i s denied).
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21, 1993. Therefore, because Medical Care did not sue until
Novenber 22, 1996, over three years later, its statutory clains are
untinely.* Sunmmary judgnment was warrant ed.
| V.
For the foregoing reasons, we AFFIRM the judgnent.

AFFI RVED.

% All-Tex Roofing, Inc. v. Greenwood Ins. Goup, 73 S.W3d 412
(Tex. C. App. 2002), to which Medical Care |ooks for support, is

di stingui shable on the facts and on the applicable law. It does
not involve the Texas Insurance Code, a claimarising under that
code, or the particular |anguage of the statute of limtations

i nposed by that code on which our decision turns.
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