IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No. 01-10233

DAVID MCKINNEY; SYLVIA MCKINNEY,

Plaintiffs-Appellants,

Versus

IRVING INDEPENDENT SCHOOL DISTRICT;
PATRICIA KIRKSEY, Individualy;

SANDRA MAYES, Individudly;

MADELEINE TEAL, Dr., Individualy,

Defendants-Appel | ees.

Appeal from the United States District Court
for the Northern District of Texas

October 18, 2002

Before STEWART and CLEMENT, Circuit Judges.”
CARL E. STEWART, Circuit Judge:

David and SylviaMcKinney (collectively, the“McKinneys’) appeal from the district court’s

" Judge Henry A. Politz was a member of the panel that heard oral arguments. However,
due to his death on May 25, 2002, he did not participate in thisdecision. Thiscaseisbeng
decided by a quorum pursuant to 28 U.S.C. § 46(d) (1996).



dismissal of their 42 U.S.C. § 1983 and state tort law clams. For the reasons that follow, we affirm.

FACTUAL AND PROCEDURAL HISTORY

First we will summarize the facts aleged in the McKinneys complaint, which for purposes
of the motion to dismiss are accepted as true and construed in the light most favorable to the

McKinneys. See Nolen v. Nucentrix Broadband Networks Inc., 293 F.3d 926, 928 (5th Cir. 2002).

David McKinney (“McKinney”) wasemployed by the the Irving Independent School District
(“11SD™) as a special-educationteacher at the Gilbert Transitional Center (“Gilbert”), apublic school
for students with severe behaviora problems, emotional disturbances, and learning disabilities. In
December of 1996, McKinney agreed to aso drive the bus that brought the special-education
students to and from Gilbert.

Students are referred to Gilbert from other schools in the 11SD because Gilbert provides a
more heavily structured and supervised environment. No student isassigned to Gilbert without going
through a process known as Admission, Review and Dismissal (“ARD”), when placement at Gilbert
may be formally recommended. Gilbert isthe most restrictive placement option available for public
school studentsin the 11SD.

Dueto the needs of the students at Gilbert, the school environment is heavily monitored and
supervised; however, the 11SD did not take similar care on the school bus. Shortly after McKinney
began driving the bus, he began to document frequent and serious behavioral problems on his bus
route, including students fighting, throwing objects at other motorists, and leaping from the
emergency exit in the rear of the bus into traffic. On one occasion, McKinney called 911 for

assistance because he was unable to operate the bus safely while also monitoring the students

"While acting as a bus driver, McKinney was employed by Dallas County Schools.
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conduct. Because of these behavioral problems, McKinney repeatedly requested that the 11 SD place
amonitor on the bus to supervise the students and ensure his safety, the safety of the children, and
the safety of other motorists.? McKinney’s requests for the appointment of amonitor were directed
specifically to SandraMayes (“Mayes’) and PatriciaKelley (“Kelley”). Dr. Madeline Teal (“Ted”)
also had authority to appoint a bus monitor and was involved in the decisonmaking process.
McKinney’ s requests were denied.

On November 17, 1997, McKinney was driving through rush-hour traffic when he was
attacked by a student, who sprayed him in the eyes with afire extinguisher. Although McKinney's
vision and ability to drive were greatly impaired, he was able to safely maneuver the bus to a stop.
As aresult of the attack, McKinney has sustained significant injuries, including asthma and reactive
airwaysdiseasethat impair hisability to talk, hisphysical endurance, and his stamina, and he hasbeen
unable to teach or drive a school bus.

On November 16, 1999, the McKinneysfiled the instant suit against the I1SD and three of its
employees, Mayes, Kdley, and Ted, (collectively, “defendants’). The complaint alleged that
defendants acted under color of law to deprive McKinney of his due process rights under the
Fourteenth Amendment by knowingly and affirmatively creating adangerousenvironment, whichthey
knew to be dangerous, that resulted in his foreseeable injuries and by failing to implement a policy
to ensure his safety and thus acting with deliberate indifference to his safety. Specifically, the
complaint contended that by concentrating and segregating the special education studentswithknown

behavioral problemsinto one school and onetransportation population, and by adopting and adhering

McKinney was informed during bus driver training that the 11SD alone had the right to
decide whether or not monitors should be assigned to buses.
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to apolicy that did not require the assignment of any supervision to those students on the school bus,
defendants “created the dangerous environment” that “was the actual and proximate cause of
[McKinney’ g injuries’ and violated hisrights “to liberty, bodily integrity, and a safe environment.”
Accordingly, McKinney maintained that defendantswereliable under § 1983 based on astate-created
danger theory. McKinney additionally asserted state law claims of negligence under the Texas Tort
Clams Act and common law negligence. His wife, Sylvia McKinney, brought a claim for loss of
consortium.

On December 22, 1999, defendants moved to dismiss the complaint for failure to state a
clam. They argued that the state-created danger theory of recovery under 8§ 1983 has not been
adopted by this circuit, and that the state-law claimsfail.

On January 23, 2001, thedistrict court granted defendants’ motion, refused the McKinneys
request for leave to amend their complaint, and entered final judgment in favor of defendants. The
district court noted that this Court has not expressy adopted the state-created-danger theory as a
basisfor liability under § 1983, but nevertheless held that, even if McKinney could maintain aviable
clam based on such atheory, the complaint did not allege facts sufficient to establish such aclaim.
Specificaly, the district court determined that, although the pleadings described a dangerous
environment, there were no allegations of facts showing that defendants conduct increased the
danger. The district court noted that it was the students' conduct that made McKinney’s working
environment dangerous and reasoned that while defendants may have failed to limit or reduce the
danger, that was not the same as having increased it. The district court also concluded that the
complaint did not allege facts sufficient to establish that defendants were deliberately indifferent

because the student’ s attack on McKinney could have occurred regardless of whether amonitor was



placed on the bus, and defendants did not affirmatively place McKinney in a position of danger,
stripping McKinney of hisability to defend himsdlf, or cut off McKinney’ spotential sourcesof private
aid. Thedistrict court found compelling thefact that M cKinney wasvoluntarily on the bus, and could
have resigned in order to avoid the dangerous situation, meaning that no due process obligation on
defendants' part wastriggered. Thedistrict court further determined that the state law claimsfailed.
The McKinneys now appeal.

DISCUSSION

Standard of Review

We review a district court’s dismissa pursuant to Rule 12(b)(6) de novo. Mowbray v.

Cameron County, Tex., 274 F.3d 269, 276 (5th Cir. 2001). Questions of fact are viewed in thelight

most favorable to the plaintiffs, and questions of law are reviewed de novo. Id. “A Rule 12(b)(6)
motion should be granted only if it appears beyond a doubt that the plaintiff[s] can prove no set of

factsinsupport of [their] clamwhichwould entitle[them] to relief.” ABC Arbitrage PlaintiffsGroup

v. Tchuruk, 291 F.3d 336, 348 (5th Cir. 2002).
We review the denid of leave to amend the complaint for abuse of discretion. Lewis v.
Fresne, 252 F.3d 352, 356 (5th Cir. 2001).

. 42 U.S.C. § 1983

The McKinneys argue that the district court erred in dismissing their § 1983 claim.® They
contend that the district court erred in its determination that, even if the state-created danger theory

were viable, the complaint did not contain sufficient allegations to support the theory. They aso

*The McKinneys make no argument regarding any of their state tort claims, and those
claims are therefore waived. See, e.q., Yohey v. Coallins, 985 F.2d 222, 224-25 (5th Cir. 1993)
(holding that arguments not briefed on appeal are deemed abandoned).
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devote alarge portion of their brief to the argument that this Court should recognize and explicitly
adopt the state-created danger theory. We declineto do so. Inlight of the recent holding of our en

banc court in McClendon v. City of Columbia,  F.3d __ (5th Cir. 2002) (en banc) (“McClendon

11"), the McKinneys do not state a viable substantive due process claim under § 1983 regardless of
the theory of liability, because they have failed to allege that 11SD acted with deliberate indifference.

“To stateaclamunder § 1983, aplaintiff must (1) allege a violation of rights secured by the
Congtitution or laws of the United States and (2) demonstrate that the alleged deprivation was

committed by a person acting under color of statelaw.”  Piotrowski v. City of Houston, 51 F.3d

512, 515 (5th Cir. 1995) (“Piotrowski 1”) (citation and internal quotations omitted). Municipal
ligbility for 8 1983 violationsresultsif adeprivation of constitutional rightswasinflicted pursuant to

officia custom or policy. Piotrowski v. City of Houston, 237 F.3d 567, 579 (5th Cir. 2001)

(“Piotrowski 11"), cert. denied, 122 S. Ct. 53 (2001).

The Due Process Clause of the Fourteenth Amendment does not, asageneral matter, require

the government to protect its citizens from the acts of private actors. DeShaney v. Winnebago

County Dep't of Soc. Servs., 489 U.S. 189, 195 (1989). The Supreme Court hasclarified, however,

that thisgeneral ruleisnot absolute: “It istruethat in certain limited circumstances the Constitution
imposes upon the State affirmative duties of care and protection with respect to particular
individuals” 1d. a 198. This Court has recognized one such circumstance-when the “specidl
relationship” between the individual and the state imposes upon the state a constitutional duty to

protect that individua from known threatsof harm by private actors. See, e.q., Waltonv. Alexander,

44 F.3d 1297, 1299 (5th Cir. 1995) (recognizing the “special relationship” exception and clarifying

that it “only arises when a person is involuntarily confined or otherwise restrained against his will



pursuant to agovernmental order or by the affirmative exercise of state power”). In addition to this
“gpecial relationship” exception, anumber of our sister circuitshave adopted a“ state-created danger”
exception to the genera rule, under which a state actor who knowingly places a citizen in danger

may beaccountablefor theforeseeableinjuriesthat result. See, e.q., Gregory v. City of Rogers, Ark.,

974 F.2d 1006, 1010 (8th Cir. 1992) (en banc) (“We have held the Due Process Clause imposes a
duty on state actors to protect or care for citizens in two situations: first, in custodial and other
settingsinwhichthe state haslimited theindividuas' ability to carefor themselves; and second, when
the state affirmatively places a particular individua in a position of danger the individua would not
otherwise have faced.”).

At the time of the district court’ s decision, this Court had recognized but never adopted the

state-created danger theory. See Johnsonv. Dalasindep. Sch. Dist., 38 F.3d 198, 200-01 (5th Cir.

1994). In McClendon v. City of Columbia, which was decided during the pendency of the present

appeal, a pand of this Court “explicitly adopted and enforced this theory” and held that because
M cClendon demonstrated agenuineissue of materia fact regarding each element of the state-created
danger theory, his 8§ 1983 claim against the defendant police officer for violation of his substantive
due processrightsshould not have been dismissed on summary judgment. 258 F.3d 432, 436-38 (5th
Cir. 2001) (“McClendon1”). Inour recent rehearing of McClendon | en banc, however, we neither
adopted nor rejected the state-created danger theory. The en banc court did make clear, however,
that at the time of the eventsin M cClendon, a state-created danger theory was not clearly established
in this circuit such aswould sustain a 8 1983 claim. Any statements to the contrary in McClendon
I wereexpressly vacated. McClendonll, F.3dat__ . Regarding McClendon’sclam, we held that

regardless of the theory of liahility, the defendant police officer was entitled to summary judgment



ongroundsof qualified immunity because M cClendon adduced no evidence suggesting the defendant
police officer acted with deliberate indifference and, dternatively, because the law was not clearly
established inthiscircuit. 1d. Aswe explain further, regardiess of the theory of liability employed,
the McKinneys failed to alege deliberate indifference by 11SD.

In order to recover under the state-created danger theory, we assume that a plaintiff would
haveto show, at aminimum, that: (1) the state actors created or increased the danger to the plaintiff
and (2) the state actors acted with deliberate indifference. See Piotrowski |, 51 F.3d at 515. The
alegations in the McKinneys complaint are insufficient to demonstrate that defendants acted with
deliberate indifference. To establish deliberate indifference, the plaintiff must show that the state
actors created a dangerous environment, that they knew it was dangerous, and that they “used their
authority to create an opportunity that would not otherwise have existed for the third party’ s crime
to occur.” Johnson, 38 F.3d at 201. “The key to the state-created danger cases. . . liesin the state
actors’ culpable knowledge and conduct in affirmatively placing anindividua inaposition of danger,
effectively stripping aperson of her ability to defend herself, or cutting of f potential sourcesof private
aid.” Id. (citation and internal quotations omitted).

The district court determined that the McKinneys had not sufficiently alleged deliberate
indifference because they had not shown that defendants’ failureto placeamonitor onthebuscreated
an opportunity for the attack to occur which would not have otherwise existed. The district court
concluded that “thetypeof assault described in McKinney’ s pleadings could have occurred regardless
of whether amonitor was placed on the bus.” The district court further determined that there were
no alegationsthat defendantsforced McKinney to be on the bus or that they took actionsto prevent

him from protecting himsalf from the students, which also defeated the claim under the deliberate-



indifference prong. The McKinneys contend that they made the required showing of deliberate
indifference by aleging that the bus presented a dangerous situation, that McKinney informed
defendants that there was a danger and requested relief, that defendants refused to assist him and
remained willfully blind to the danger, and that defendants' conduct proximately caused his injury.
We disagree.

In the instant case, t here is no allegation that defendants “used their authority to create an
opportunity that would not otherwise have existed” for the student to attack McKinney. See
Johnson, 38 F.3d at 201. Asthe district court recognized, there is no doubt that the McKinneys
described a dangerous working environment in their pleadings-that of uncontrolled and disruptive
specia-education students on amoving school busin heavy traffic. They do not, however, alegeany
facts showing that defendants took any affirmative action to increase the risk over the dangers
inherent in thisworking environment. The McKinneys concede that they do not alege or argue that
the supervision of the students on the bus before McKinney became the bus driver was altered or
changed when he agreed to drive the bus. As defendants point out, McKinney drove the bus
transporting these students for eleven months before the attack, during which time he alegedly
reported numerous behaviora problems. The McKinneys do not allege that defendants’ actions or
inactions resulted in a more dangerous working environment on November 17, 1999 than would
otherwise have existed for McKinney. This indicates that McKinney faced nothing more than the
ordinary risks of driving the school bus that transported the special-education students to and from
Gilbert. The McKinneys real complaint isthat defendants did not take an affirmative step, namely,
provide abus monitor to supervise the students or other safeguardsfor McKinney’ s protection while

driving the bus. We hold that the due process clause did not require that defendants place a monitor



on the school bus. Cf. Wallacev. Adkins, 115 F.3d 427, 430 (7th Cir. 1997) (holding that a prison

guard failed to show that the prison officids affirmatively placed him in a position of danger that he
would not otherwise have faced by assigning him to a prison unit with a prisoner that had previously
threatened to kill the guard where the guard did not show that ordering him to stay on duty created
dangers other than those aguard would have faced in the absence of such order). Thus, we conclude
that the district court correctly found that the factsthe McKinneys' alege do not state a substantive
due process claim against defendants.

1. Leave to Amend

The McKinneysargueinthe aternative that the district court abused itsdiscretionin denying
thelr request for leave to amend thelr complaint rather than dismissit under Rule 12(b)(6). Intheir
response to defendants' motion to dismiss, the McKinneys concluded their argument by stating that
“Plaintiffswould respectfully request that leave to amend this complaint be granted in the event that
the Court concludes that pleading deficiencies exist.”

Rule 15(a) providesthat “[a] party may amend the party’ s pleading once asamatter of course
at any time before aresponsive pleading isserved.” FED.R. Civ. P. 15(a). Because aRule 12(b)(6)
motion to dismissis not a “responsive pleading,” the filing of such a motion does not extinguish a

party’ sright to amend as a matter of course. McClelanv. Miss. Power & Light Co., 526 F.2d 870,

872 n.2 (5th Cir. 1976), vacated in part on other grounds, 545 F.2d 919 (5th Cir. 1977).

The McKinneys had not previously amended their complaint. Therefore, they were entitled
to amend their complaint at thetimethedistrict court granted defendants’ motionto dismiss. “When,
asinthiscase, aplaintiff who hasaright to amend neverthel ess petitionsthe court for leave to amend,

the court should grant the petition.” Zaidi v. Ehrlich, 732 F.2d 1218, 1220 (5th Cir. 1984).
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Nevertheless, we conclude that the district court did not abuse its discretion by denying the
McKinneys request.

The McKinneysfiled athirty-nine page response to the motion to dismissin which they urged
that they properly plead factsto state a § 1983 claim under a state-created danger theory. Moreover,
they failed to amend their complaint as a matter of right, failed to furnish the district court with a
proposed amended complaint, and failed to alert both the court and defendants to the substance of

their proposed amendment. See Spiller v. City of Tex. City, Police Dep't, 130 F.3d 162, 167 (5th

Cir. 1997). Whilethe McKinneyscontend intheir brief beforethis Court that any alleged deficiencies
in their pleading of deliberate indifference on the part of defendants could be cured by amendment,
the McKinneysfailed, even at oral argument, to make clear the nature of such an amendment. Their
appellate brief and questioning at oral argument reveal that the McKinneys cannot adequately allege
deliberateindifferenceand that “ ‘ remanding the caseto allow another pleading would do nothing but

prolong the inevitable.” ” 1d. (quoting Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cir. 1986)).

Thus, under these circumstances, we find no abuse of discretion in failing to grant leave to amend.

CONCLUSION

For the foregoing reasons, we AFFIRM the district court’s judgment dismissng the
McKinneys clams.

AFFIRMED.
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