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INTEREST OF AMICI CURIAE *

Amici curiae Representative Robert C. “Bobby” ScBiepresentative Alma
S. Adams, Representative Suzanne Bonamici, RepatsenKatherine M. Clark,
Representative John Conyers, Jr., RepresentatieeCourtney, Representative
Danny K. Davis, Representative Susan A. Davis, aprtative Mark DeSaulnier,
Representative Marcia L. Fudge, Representative iRub&llego, Representative
Raul M. Grijalva, Representative Rubén Hinojosapr@sentative Barbara Lee,
Representative Frank Pallone, Jr., Representatiaek NPocan, Representative
Jared Polis, Representative Janice D. SchakowskgreRentative Mark Takano,
Representative Frederica S. Wilson, Senator Pattyrdy, Senator Tammy
Baldwin, Senator Sherrod Brown, Senator Robert Bse{, Jr., Senator Al
Franken, and Senator Bernard Sanders are 26 membdfe United States
Congress who are committed to the right of Amerigamkers to receive fair pay
for their work. As members of Congress working twswe that workers are
provided fair wages, amici have a strong interesthe proper interpretation and
strong enforcement of the Fair Labor Standards(BtGA), including the Act’'s

requirement that workers be paid overtime when thegk more than 40 hours per

1 All parties have consented to the filing of thiseh No party’s counsel
authored this brief in whole or in part, and notypar party’s counsel made a
monetary contribution to fund the preparation obraission of this brief. No
person or entity other than amici curiae or themurtsel made a monetary
contribution to the preparation or submission o trief.
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week. In the regulation challenged in this case, Department of Labor took a
needed step toward ensuring that workers receivpdst: It strengthened overtime
protections for millions of Americans by setting $213/week the salary level
necessary for workers to be exempt from overtimetgations as workers
“employed in a bona fide executive, administratige professional capacity.” 29
U.S.C. § 213(a)(1). Amici are filing this brief #xplain that the Department’s
current regulation is supported by the purpose history of the FLSA, and
Congress has long sanctioned the Department’ssusee 1938, of a salary level
test to help distinguish exempt and non-exempt ek

INTRODUCTION AND SUMMARY OF ARGUMENT

Three months after the passage of the FLSA in 1888 Administrator of
the newly created Wage and Hour Division of the &@#tpent of Labor
promulgated regulations “defining and delimitinghet exemption in section
13(a)(1) of the Act for workers “employed in a bditke executive, administrative,
or professional capacity,” 29 U.S.C. 8§ 213(a)(1fjem referred to as the “EAP
exemption.” Those first regulations provided thiataddition to exercising specific
types of duties, an employee would be exempt froenRLSA’s minimum wage
and overtime protections only if compensated “mgslthan $30” per weeBee3
Fed. Reg. 2,515, 2,518 (Oct. 20, 1938). The regumatvas an uncontroversial

exercise of the Department’s broad authority unlerstatute.



Over the seventy-eight years since passage of 1®AF while the
Department of Labor has from time to time reviskd scope of the bona fide
EAP exemption—for example, by amending the debnsi of “executive,”
“administrative,” or “professional,” or raising tltgialifying salary levels—the use
of a salary level test has remained a constantieaCongress has amended the
FLSA a number of times, but never altered the giéportions of section 13(a)(1)
or questioned the Department’s authority to “defarel delimit” the bona fide
EAP exemption. Rather, the salary level test hag lmeen regarded as an essential
part of the determination whether an employee wanka bona fide executive,
administrative, or professional capacity.

Because use of a salary level test is well supgatel long-established, the
district court erred in finding that use of the ttegiolates the FLSA.
SeeROA.3816-19 (district court opinion). And once ttherror is corrected, it
becomes clear that the choice of a specific s#agl is a matter for the agency to
decide, based on notice-and-comment rulemaking,sabgect to reversal only to
the extent that the choice is arbitrary and capui€i Here, the comprehensive
administrative record shows that the Department®iae was reasonable.
Accordingly, the district court’s order grantingoeeliminary injunction should be

reversed.



ARGUMENT

l. A Salary Level Test Is Supported by the History andPurpose of the
FLSA and the Bona Fide EAP Exemption.

The bona fide EAP exemption enacted in 1938 wasdasa industry wage
code provisions promulgated under the earlier Matiotndustrial Recovery Act of
1933 (NIRA), as well as state-law precedents, alnadls of which exempted
administrative and executive employees based ih @artheir compensation.
SeeU.S. Dep’t of Labor, Wage & Hour Div.Executive, Administrative,
Professional ... Outside Salesman Redefined, Repdtedommendations of the
Presiding Officerat 20 (Oct. 10, 1940) (“Stein Report”) (ROA.158kplaining
that because ten state laws and 488 out of 534 NWBde codes included a salary
gualification for exempting executive and admirastre employees, “the salary
test has been and is widely accepted as apprdpriatee alsdefining &
Delimiting the Exemptions for Executive, AdminiBi@ Professional, Outside
Sales & Computer Employeel Fed. Reg. 32,391, 32,394 (May 23, 2016) (“Fina
Rule”); Cong. Research Ser\he Fair Labor Standards Act: A Historical Sketch
of the Overtime Pay Requirements of Section 13(aaf12 & n.4 (May 9, 2005),
available at http://digitalcommons.ilr.cornell.edu/cgi/viewcent.cgi?article=
1240&context=key_workplace.

Although legislative history about the bona fide EAxemption is “scant,”

81 Fed. Reg. at 32,394, the Stein Report, prodbgdede Wage and Hour Division
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two years after passage of the FLSA, explains@uattgress’s choice of the words
“‘define” and “delimit” was intended to provide thepartment with broad
authority “not only for determiningwhich employees are entitled to the

exemption,” “but also fodrawing the linebeyond which the exemption is not
applicable.” Stein Report at 2 (ROA.1550) (emphasided). Moreover, “the good
faith specifically required by the act,” througl iise of the statutory term “bona
fide,” “is best shown by the salary paidd’ at 5 (ROA.1550).

In other words, a salary level test distinguishesabfide exempt employees
from those who are misclassified, because “[iln atber way can there be
assurance that section 13(a)(1) will not invite s’ of the obligation to pay
overtime.ld. at 19 (ROA.1567). “Indeed, if an employer statiest ta particular
employee is of sufficient importance to his firmle classified as an ‘executive’
employee and thereby exempt from the protectioith@factthe best single tesif
the employer’'s good faith in attributing importarntcethe employee’s services is
the amount he pays for themld. (emphasis added)see also idat 24-25
(ROA.1572-73). At the same time, professionals gadain law and medicine
were not subject to a salary level test, becausebgtctive basis for identifying
those employees existed: The state certificatiguired for those fields was an

“adequate equivalent of a salary test” to demotesttiaat a purported lawyer or

doctor was a “bona fide” profession8ke idat 36 (ROA.1584).



As the Ninth Circuit has observed, “[t]he repordarcommendations of the
presiding officer who conducted hearings on progosenendments to the
regulations in 1940 indicates that the employertigigating in the hearings were
nearly unanimous in approving the salary test b&eaa salary qualification in the
definition of the term ‘executive’ is a valuabledaeasily applied index to the
‘bona fide’ character of the employment for whickemption is claimed and
which must be of a ‘bona fide’ executive charadigrthe terms of the statute
itself.” Craig v. Far W. Eng’g C0.265 F.2d 251, 259 (9th Cir. 1959) (quoting
Stein Report at 19 (ROA.1567)). An updated salavgl test is the most effective
enforcement mechanism for “screening out the olshononexempt employees.”
U.S. Dep't of Labor, Wage & Hour & Public Contraci@iv., Report &
Recommendations dProposed Revision of Regulations, Part 541, underRair
Labor Standards Adit 12 (Mar. 3, 1958) (“Kantor Report”) (ROA.1758ge also
Stein Report at 19, 42 (ROA.1567, 1590); U.S. Degbp’tabor, Wage & Hour &
Public Contracts Div.Report & Recommendations on Proposed Revisions of
Regulations, Part 541at 8-9 (June 30, 1949) (ROA.1652-53) (“Weiss REpo
Conversely, under the district court’s approachictvignores the strong historical
and factual correlation between salary and “bonde”fi EAP employees,

“‘employees who Congress intended to protect receerdher the higher salaries



and above-average benefits expected for EAP emgdoymr do they receive
overtime pay.” 81 Fed. Reg. at 32,392.

Accordingly, from 1938 onward, every iteration oéfartment regulations
defining the scope of the bona fide EAP exemptias included a salary level test.
See id at 32,395 (providing history of increases in salavels); Cong. Research
Serv., The Fair Labor Standards Act: A Historical Sketchtlee Overtime Pay
Requirements of Section 13(a)(d)iprapage 4, at 88. Over the same period, the
Department has repeatedly reaffirmed that the wdtarel test is necessary to
determine whether employees are “bona fide” exeesti administrators, or
professionals.

For example, in 1958, the Department under Presidesenhower
explained: “The terms bona fide executive, admiatste and professional imply a
certain prestige, status and importance, and thaogee’s salary serves as one
mark of his status in management or the professiokantor Report at 2
(ROA.1751-52). The Department noted that salaryafisindex of the status that
sets off the bona fide executive from the workiggad-leader, and distinguishes
the clerk or sub-professional from one who is peniog administrative or
professional work. Generally speaking, salary goad indicator of the degree of

importance attached to a particular employee’s’ jb.



The U.S. Government Accountability Office reitechtdnat point in 1999:
“Salary remains a good indicator of the degree mpartance attached to a
particular employee’s job, which provides a praatiguide, particularly in
borderline cases, for distinguishingona fide executive, administrative and
professional employees from those who were notnded by the Congress to
come within the categories of this exemption.” UGv't Accountability Off.,
GAO/HEHS-99-164 Fair Labor Standards Act: White-Collar Exemptiomsthe
Modern Work Place App’x Il at 52 (Sept. 1999), available at
http://www.gao.gov/products/gao/hehs-99-164.

Again in 2004, the Department emphasized the inapo#g of a salary level
test “to help distinguish bona fide executive, adstrative, and professional
employees from those who were not intended by tbegéss to come within
these exempt categories.” Dep't of Labbgfining and Delimiting the Exemptions
for Executive, Administrative, Professional, Outsidsales and Computer
Employees69 Fed. Reg. 22,122, 22,165 (Apr. 23, 2004) (ggoiVeiss Report at
11). Indeed, because a salary substantially higtzer average is a strong indicator
that an employee is a bona fide executive, admat@t, or professional, the
Department in 2004 added a new innovation, a “jigldmpensated employee”

test. 81 Fed. Reg. at 32,396. Under the “HCE” teshployees who make



substantially more than the salary level thresh@d00,000 under the 2004
regulation) are exempt if they satisfy a minimalielsitestSee id.

This same point, first acknowledged nearly 80 yeaxs, underpins the 2016
rule’s salary level test: “A high salary is consel® a measure of an employer’s
good faith in classifying an employee as exemptabee an employer is less likely
to have misclassified a worker as exempt if heharis paid a high wageld. at
32,449. Thus, the decision below, to the extestigigests that a salary level test is
unsupported by the FLSA, belies nearly 80 yeargegulation, issued under
numerous presidential administrations, and withioglication of congressional
disapproval.

Further, the decision contradicts this Court’s gwecedent recognizing that
section 13(a)(1) “gives the Secretary broad lagtuidnd that “the minimum salary
requirement” is not “arbitrary or capriciousSee Wirtz v. Miss. Publishers Carp.
364 F.2d 603, 608 (5th Cir. 1966). Other courtsehigkewise recognized that the
Department’s authority to define and delimit thendofide EAP exemption
includes the ability to set salary levelSee, e.qg.Craig, 265 F.2d at 258-60;
Walling v. Yeakley140 F.2d 830, 833 (10th Cir. 1944) (“[S]alaryaspertinent
criterion and we cannot say that it is irrationaluoreasonable to include it in the

definition and delimitation.”)see also Auer v. Robbin§19 U.S. 452, 457 (1997)

% The Final Rule raises this amount to $134,004&&1. Reg. at 32,393.
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(“Because the FLSA entrusts matters of judgmeni siscthis to the Secretary, not
the federal courts, we cannot say that the [ruk¢ 8mployees who receive pay
deductions for disciplinary violations are not paia a salary basis] is invalid”);
Fanelli v. U.S. Gypsum Col41 F.2d 216, 218 (2d Cir. 1944) (“Section 13(a)
explicitly authorizes the Administrator to ‘defirm@d delimit,” by regulations, the
terms used in that section. As his regulationg@asonable, they are ... binding on
the courtsl[.]").

I. Congressional Action Reflects Agreement with Use ai Salary Level
Test.

‘“IWlhen Congress revisits a statute giving rise & longstanding
administrative interpretation without pertinent oge, the congressional failure to
revise or repeal the agency’s interpretation issya&sive evidence that the
interpretation is the one intended by CongreSebelius v. Auburn Reg’l Med.
Ctr., 133 S. Ct. 817, 827-28 (2013) (internal quotatitarks and citation omitted).
Since the Department first included a salary lewel1938, the FLSA has
undergone at least ten major amendments, inclufbog bearing directly on
section 13(a)(1)See Cong. Research Senilhe Fair Labor Standards Act: An
Overview App’x (June 4, 2013),available at https://fas.org/sgp/crs/misc/
R42713.pdf (listing FLSA amendments affecting secid3(a)(1)). Yet, despite

awareness that the Department had adopted a dalalytest, Congress has not
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altered the bona fide EAP exemption or amendedFL#A to preclude use of the
test.

For instance, by the time of the Fair Labor Stadslakmendments of 1961,
Pub. L. No. 87-30, the Department had adopted aed tpdated the salary level
test on four separate occasions: 1938, 1940, 1849 1958See81 Fed. Reg. at
32,401. The 1961 Amendments altered section 13(an(Xhree specific ways:
First, they authorized the Department to define delimit the exemption “from
time to time,” whereas previously the FLSA had nmntioned the timing for
updating the regulations. Second, overriding int piae portion of the regulation
that limited the amount of non-exempt work perfodniy exempt employees to 20
percent, the Amendments provided that executivadoninistrative employees in
the retail or service sectors could not be excludexstn the definition of
“administrative” or “executive” unless more than gércent of their work hours
were devoted to non-exempt activities. Third, thenehdments stated that
subsequent revisions to the regulations were suldecthe Administrative
Procedure ActSeePub. L. No. 87-30, 8§ 9. Yet the 1961 Amendmentisndithing
to rescind or even question the salary level test.

More recently, Congress has twice amended the RbSiictate the specific
salary level above which computer professionalslavime exempt, while leaving

the salary level applicable to the bona fide EARedwination for all other types of
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employees in the hands of the Department. First980, Congress directed that, if
paid on an hourly basis, computer professionalslavtae exempt only if their
hourly pay rate was at least 6% times greater thanminimum wage raté&see
Pub. L. No. 101-583, § 2. Then in 1996, Congreskedd separate exemption for
computer professionals and included a statutorgrgalevel test limiting the
exemption to those earning more than $27.63 per. I8a2ePub. L. No. 104-188,
§ 2105(a),codified at29 U.S.C. § 213(a)(17). By the time of the 1994, Ake
Department had by regulation updated the salarglleast on three additional
occasions: 1963, 1970, and 19%ee81 Fed. Reg. at 32,401. Again, despite
dealing precisely with salary levels, Congress ritl amend the bona fide EAP
exemption or question the use of a salary level T3 the contrary, it specified
one for a category of employees.

Thus, during the almost 80 years in which the Depant has used a salary
level test, Congress never sought to challengeldggality or wisdom of that
approach. To the contrary, for computer professgyntahas enacted a special rule
to distinguish exempt employees from others with $ame duties but lower pay.
The district court erred in failing to respect Coegg’s view that a salary level test

Is an appropriate method for implementing the bar@aEAP exemption.
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ll.  The Purpose and History of the FLSA and the Bona e
EAP Exemption Support the Department’s Revised Salg Level Test.

“Ever since the FLSA was enacted, the interesengbloyers in expanding
the [section 13(a)(1)] exemptions as broadly asipteshave competed with those
of employees in limiting use of the exemptions. SUGov’'t Accountability Off.,
Fair Labor Standards Act: White-Collar Exemptiomsthe Modern Work Place
suprapage 8, at 6. Taking into account the views ohkenhployers and workers,
the Department has endeavored to “strike[]] an gpm@ate balance between
minimizing the risk of employers misclassifying otmme-eligible workers as
exempt, while reducing the undue exclusions frorangption of bona fide EAP
employees.” 81 Fed. Reg. at 32,409. Because aydalal test is consistent with
the purpose, history, and congressional undersigndf the bona fide EAP
exemption, the Department’s assessment of thegaretllar amount for the test
should be respected, unless it is clearly unredderdeeChevron, U.S.A., Inc. v.
Nat. Res. Def. Council, Ina167 U.S. 837, 845 (1984). It is not.

The FLSA, with its minimum wage and overtime reguments, was
designed to “protect all covered workers from sabdard wages and oppressive
working hours.”Barrentine v. Arkansas—Best Freight Sys.,,1d460 U.S. 728, 739
(1981). The bona fide EAP exemption from the oweeti requirement was
justified, in part, by the fact that workers prdgeclassified as executives,

administrators, and professionals ‘“typically earrgflaries well above the

13



minimum wage and ... enjoy other privileges to conga¢® them for their long
hours of work, setting them apart from the nonexangrkers entitled to overtime
pay.” 81 Fed. Reg. at 32,395. Workers earning &lws the minimum wage, by
contrast, are not the kind of employees “envisdgethe Act” to be exempt from
overtime. Stein Report at 5 (ROA.1553). Accordinglye bona fide EAP salary
level in 1938 ($30 per week) was set at three tirtles minimum wage
($0.25/hour, or $10 per week). In 2016, before Erepartment issued the Final
Rule, the salary level for bona fide EAP employb5 per week, or $11.375 per
hour) was only 1.57 times the 2016 minimum wafee69 Fed. Reg. 22,122,
22,123 (2004).

Thus, by 2016, the 2004 salary level no longerextas an effective basis
for separating bona fide executive, administratoreprofessional employees from
their nonexempt counterparts. The 2004 annualy#ael is $23,660, lower than
the 2015 poverty level for a family of four and pfislightly higher than the state
minimum wage for forty hours of work in severalteta” 81 Fed. Reg. at 32,400,
32,405-406. Relying on the 2004 level, the salawel test has become untethered
from reality: “[sJome salaried employees [] clagsif as exempt managers
commented that they ealessper hour than the employees they supervite.”

at 32,405 (emphasis added).
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The Final Rule attempts to remedy this mismatchupglating the salary

level with 2015 datdd. at 32,404. In the Final Rule, the Department adiaean

amount that “will ensure that white collar employeeho should receive extra pay

for overtime hours will do so and that the testdgemption remains up-to-date so

future workers will not be denied the protectiohattCongress intended to afford

them.” See id.at 32,392. Under the new rule, the minimum salevel would be

3.15 times the minimum wage ($913 per week ver@® $er week), 29 C.F.R.

8 541.600—essentially the same ratio as in 1938.

CONCLUSION

For the foregoing reasons, this Court should revérs district court’s order

granting a preliminary injunction.

December 22, 2016
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