IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20355

BLEST | NVESTMENTS CORP. f/k/a/ LEND LEASE
TRUCKS | NC., LEND LEASE DEDI CATED SERVI CE
I NC., and AIR LI QUI DE AMERI CA CORP.

i ndividually and as successor in interest
to LIQU D AlR CORP.,

Pl aintiffs-Appell ees,
ver sus

THE | NSURANCE COMPANY COF THE STATE OF
PENNSYLVANI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H97-CVv-3221)

July 1, 1999
Bef ore WENER, DeMOSS and PARKER, Circuit Judges.
W ENER, Circuit Judge:’

In this breach of contract and declaratory judgnment action
arising out of an insurance coverage dispute, Defendant-Appell ant
| nsurance Conpany of the State of Pennsylvania (“1I CSP’) appeal s t he
district court’s grant of summary j udgnent and award of damages and
attorneys’ fees in favor of Plaintiffs-Appellees Lend Lease and Air
Liquide. Following a de novo review of the record, we reverse in

part, vacate in part, and render judgnent in favor of |CSP

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



I
FACTS AND PROCEEDI NGS

Lend Lease? is a trucking conpany engaged in the business of
transporting fuels, chemcals, and other products. Ai r Liquide
manuf actures |iquid gas and contracts wth trucking conpani es |ike
Lend Lease for the delivery of its product to commercial and
i ndustrial custonmers throughout the United States, as well as in
ot her countries. |In 1987, Lend Lease and Air Liquide entered into
awitten “Contract for Hauling” (the “Contract”) pursuant to which
Lend Lease agreed to use its tractors to transport Air Liquide’s
i quid oxygen, nitrogen, and argon in cryogenic trailers owned by
Air Liquide.? 1In the Contract, Lend Lease agreed to “procure and
mai ntain, at its sole expense, policies of conprehensive general
liability and autonobile liability insurance” in which Air Liquide
woul d be designated an additional naned insured and pursuant to
which Air Liquide would be furnished |egal defense and shi el ded
fromliability for bodily injury, death, and property damage in an

anmount not less than $7 mllion.?3

2Lend Lease is the predecessor of Blest Investnent
Cor poration, one of the nanmed parties in this litigation.

2Under the heading “Recitals,” the contract provides in
pertinent part:

VWHEREAS, [Air Liquide] desires to avail itself of
the trucking services of [Lend Lease] for the
transportation of |iquid oxygen, nitrogen and argon
(“Product”) for [Ar Liquide], in liquid cryogenic
trailers (“Trailers”) owned by [Ar Liquide] in
accordance with the provisions of this Agreenent

3On April 1, 1991, the parties anended the Contract to reduce
the required policy limts to an anount not less than $5 nmillion
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In 1991, Lend Lease purchased a commercial truckers insurance
policy (the “Policy”) fromICSP in which Lend Lease was desi gnat ed
as the sole naned insured. The Policy provides coverage to al
i nsureds, both nanmed and unnaned, for suns paid as damages because
of bodily injury or property damage “caused by an ‘accident’ and
resulting from the ownership, maintenance or use of a covered

‘aut o. A covered auto, as defined in the Policy, includes

““Tt]railers’ with a load capacity of 2,000 pounds or | ess designed
primarily for travel on public roads.” The Policy defines unnaned
insureds as, inter alia, “[t]he owner or anyone el se fromwhomyou
hire or borrow a covered ‘auto’ that is a ‘trailer’ while the
‘trailer’ is connected to another covered ‘auto’ that is a power
unit.” The parties do not dispute that Lend Lease’ s tractors are
“power units” or that both the tractors and Air Liquide' s cryogenic
trailers are “covered autos” within the neaning of the policy.
Nei t her do the parties dispute that the potential for liability on
the part of Air Liquide had been triggered by an occurrence that
was an “accident” within the neaning of the policy. Rather, the
issue to be resolved in this case is whether, on the basis of the
allegations in the conplaint of a Lend Lease truck driver’s now
di sm ssed state court lawsuit arising out of that accident, |CSP
was obligated to defend Air Liquide in that suit.

In Cctober 1991, Lend Lease’s enpl oyee, Steve Carter, drove a

tractor/trailer rig, consisting of a Lend Lease tractor and an Air

Liquide trailer full of liquid nitrogen, to an Illinois storage

per occurrence.



facility on the premses of Air Liquide s custoner Commonweal th
Edi son Conpany (“Commonweal th”) on which an above-ground storage
tank owned by Air Liquide was | ocated. On his arrival at the
facility, Carter encountered an open ditch on the Commonweal th
prem ses that prevented his parking the rig in an opti mumunl oadi ng
position near Air Liquide's storage tank. As a result of having
had to park sone di stance away, Carter was forced to wal k back and
forth through the ditch and clinb its sides in efforts first to
connect the trailer’s transfer hoses to the tank and then to
nmoni tor the pressure gauges on both the trailer and the tank during
the transfer of the liquid nitrogen fromthe trailer to the storage
t ank. At sonme point after Carter began transferring the liquid
ni trogen, pressure inside the storage tank becane dangerously high
and caused liquid nitrogen to be discharged through the tank’s
safety valve, spraying Carter and causing himto sustain severe
cryogeni ¢ burns and freezing.

Carter filed suit (the “Carter lawsuit” or “Carter
litigation”) in Illinois state court in October 1993, nam ng as
def endants both Air Liquide and Comobnweal th, anong others.* In
his conplaint, Carter sought recovery under theories of strict
products liability, negligence, and breach of inplied warranty of

merchantability.

“As Carter’s injuries were caused by an accident arising
during the course and scope of his enpl oynent, he received benefits
through Lend Lease’s workers’ conpensation coverage. Wor ker s’
conpensation is Carter’s exclusive renedy against his enployer,
explaining why Lend Lease was not a defendant in the Carter
litigation.



On being naned a defendant in the Carter lawsuit, Ar Liquide
made two separ ate denmands on | CSP for defense and coverage, both of
whi ch were denied. Thereafter, Lend Lease conmunicated a simlar
demand to I CSP on behalf of Air Liquide. After this third demand
al so proved fruitless, Air Liquide filed a third-party conpl aint
agai nst Lend Lease in the Carter litigation alleging, anong other
things, that Lend Lease breached its contractual obligation by
failing to have Air Liquide included as a nanmed insured in the
Policy.® In July 1996, the state court granted partial summary
judgnent in favor of Ar Liquide on this claim concluding that
Lend Lease had breached the Contract with regard to insurance but
that Air Liquide had not yet proved danages.

Thereafter, in Septenber 1997, Air Liquide and Lend Lease
filed this action against ICSP in federal district court in Texas,
al | egi ng breach of contract and seeking (1) declaratory judgnent on
the issue of insurance defense and coverage; (2) damages in the
form of attorneys’ fees and costs incurred by Air Liquide as a
result of ICSP's refusal to defend it inthe Carter litigation; and
(3) attorneys’ fees and costs incurred by both plaintiffs in the
i nstant case.

In March 1998, on the parties’ cross notions, the district
court granted summary judgnent in favor of Lend Lease and Air

Liquide, ruling without witten reasons that (1) I CSP owes a duty

5l'n October 1991, Air Liquide had received a certificate of
i nsurance indicating that, in the Policy, Lend Lease had desi gnat ed
itself as the sole naned insured, with general and autonobile
liability coverage in the amount of $1 million per occurrence.
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to defend Air Liquide in the Carter lawsuit and, in the event
Carter proves that his injuries resulted from the use of Ar
Liquide’s trailer, aduty toindemify Air Liquide for danages paid
in satisfaction of its obligation;® (2) Air Liquide is entitled to
$358, 000 i n danmages for ICSP's breach of its duty to defend in the
Carter lawsuit as well as $51,000 for fees, costs, and expenses
incurred in the instant case; and (3) Lend Lease is entitled to
$145,000 for fees, costs, and expenses incurred in the instant
case. | CSP now appeal s, seeking reversal.
I
ANALYSI S

A. St andard of Revi ew

W review a grant of summary judgnent de novo, applying the
sane standard as the district court.’ Summary judgnent is
appropriate when the evidence, viewed in the light nost favorable
to the nonnoving party, presents no genui ne issue of material fact

and shows that the noving party is entitled to judgnent as a matter

5ln Cctober 1998, approximately seven nonths after the
district court granted sunmary judgnent in the instant case, Carter
voluntarily dism ssed his state court |lawsuit on the eve of trial.
As ICSP's duty to indemify rests solely on Carter’s ability to
prove at trial that his injuries resulted from the use of Air
Liquide’s trailer, the dismssal of Carter’s suit rendered noot
this portion of the district court’s judgnent. Wether ICSP s duty
to indemmify may ultimately be triggered by the assessnent of
liability against Air Liquide in another lawsuit is of no
consequence to this appeal. Hence, we review only the portions of
the district court’s ruling inposing on ICSP a duty to defend and
awar di ng damages and attorneys’ fees for a breach of this duty.

‘Melton v. Teacher’s Ins. & Annuity Ass’'n of Anerica, 114 F. 3d
557, 559 (5th Cir. 1997).




of law.?®

B. |CSP's Duty to Defend Air Liquide

As Carter is a citizen of Indiana, the parties agree that
Indiana law is the appropriate lawto apply in determ ni ng whet her
| CSP owes Air Liquide a duty to defend it in the Carter litigation.
Under Indiana law, an insurer’s duty to defend i s determ ned solely
by reference to (1) the | anguage of the insurance policy and (2)
the allegations in the plaintiff’'s conplaint.® This is frequently
referred to, at least in other jurisdictions, as the “ei ght corners
test.”?10 Al though not unconditional, the duty to defend is
expansi ve. ! Indeed, a duty to defend arises whenever a plaintiff
makes al |l egations that, if proved true, would trigger an insurer’s
obligation to pay under its policy.?!

Odinarily, in determ ning whether |ICSP has a duty to defend

Air Liquide, we would first try to ascertain whether Air Liquide is

8River Prod. Co., Inc. v. Baker Hughes Prod. Tools, Inc., 98
F.3d 857, 859 (5th Cir. 1996).

°Federal Ins. Co. v. Stroh Brewing Co., 127 F.3d 563, 565 (7th
Cr. 1997)(stating that "[while Indiana's courts may use differing
| anguage to describe the standard, we believe there is essentially

only one standard — that the allegations of the conplaint,
including the facts alleged, give rise to a duty to defend
whenever, if proved true, coverage would attach."); GCeneral

Accident Ins. Co. of Am v. Gastineau, 990 F. Supp. 631, 634 (S. D
| nd. 1998).

1°See Travelers Indem Co. v. Holloway, 17 F.3d 113, 115 (5th
Cir. 1994).

USeymour Mg. Co., Inc. v. Commercial Union Ins. Co., 665
N. E.2d 891, 892 (Ind. 1996)(noting that the duty to defend is
consi derably broader than the duty to indemify).

12Gt roh Brewing Co., 127 F.3d at 565.
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an i nsured under the Policy —because Air Liquide is not a naned
i nsured, an inquiry turning on whet her Lend Lease either “hired” or
“borrowed” Air Liquide s trailer —before considering whet her the
Pol i cy provi des coverage for the particular clains alleged. As our

exam nation of the Policy in pari nmateria with the allegations in

Carter’s conplaint leads us to the ultimte conclusion that the
clains he asserted against Ar Liquide are not covered under the
Pol i cy, however, we assune argquendo that Air Liquide is an unnaned
insured by virtue of its ownership of a borrowed or hired “covered
auto” and proceed directly to an analysis of the scope of coverage
provi ded by the Policy.

As previously noted, ICSP issued a policy to Lend Lease in
which it agreed to “pay all suns an ‘insured nust pay as danages
because of ‘bodily injury’ or ‘property damage’ . . . caused by an

‘accident’ and resulting fromthe ownershi p, nmi ntenance or use of

a covered ‘auto’.”'® Assuming, as we are, that Air Liquide is an

i nsured under this policy, ICSPs duty to defend turns on whet her
Carter has alleged injury “resulting from the ownership
mai nt enance or use” of Air Liquide's trailer.?

Carter’s conpl aint conprises four counts, three of which are

BEnphasi s added.

¥'n addition, |ICSP argues that its policy contains exclusions
that explicitly eschew coverage of Carter’s clains and that Air
Liquide is estopped —either judicially or collaterally, or both
——from asserting that I1CSP owes it a duty to defend. As ICSP s
duty to defend can adequately be determ ned w thout considering
t hese argunents, we forego any discussion of them
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relevant to this case.®™ |In those three he seeks relief under
theories of strict liability, negligence, and breach of warranty
for injuries sustained “due to a discharge of . . . liquid nitrogen
from[A r Liquide' s] on-site storage tank.”'® Even though Carter’s
clai ns focus exclusively on the condition of Conmonweal th’ s storage
facility premses and Air Liquide’ s on-site storage tank, and not
at all on Air Liquide s cryogenic trailer, Appellees neverthel ess
insist that ICSP is obligated to defend Air Liquide based on the

factual allegation in Carter’s conplaint that he was injured while

unl ocading liquid nitrogen fromthe trailer.' Appellees suggest
that, to trigger a duty of ICSP to defend Air Liquide, Carter’s
conplaint need not have contained allegations of a causal
connection between his act of unloading the liquid gas from the

trailer and the injuries he incurred when the storage tank

¥l'n a fourth count, Carter’s wife seeks danmages for |oss of
consortium and servi ces.

*Two weeks after the voluntary dismssal of his first |awsuit,
Carter initiated suit once again by filing another conplaint in
state court. This conplaint — the Novenber conplaint —is a
virtual replica of the original except for the addition of at |east
nine references to Ar Liquide’'s cryogenic trailer and the
assertion that Carter’s injuries arose from the use of that
trailer. In a notion carried with the case, Appellees now ask us
to take judicial notice of Carter’s Novenber conplaint. As the
i ssues before this court arise fromICSP' s refusal to defend Ar
Liquide in Carter’s original lawsuit, however, we fail to see how
our analysis would be aided by consideration of the Novenber
conpl ai nt. Appellees’ notion is, therefore, denied. Al |
references in this opinion are to Carter’s original conplaint.

YI'n his conplaint, Carter alleges that he “was delivering
liquid nitrogen . . . by unloading [it] fromthe tanker truck into
a stationary tank . . . when he suffered severe burns, cryogenic
freezing and other injuries” and that, at all tines pertinent to
his claim he was “perform ng the delivery, transfer and storage of
the liquid nitrogen.”



overflowed, so long as a tenporal connection is evidenced by
discrete facts alleged in his conplaint.
In support of this proposition, Appellees cite the Indiana

Suprene Court’s decision in Lunbernens Mut. Ins. Co. v. Statesman

Ins. Co..'® In that case, a deliveryman was injured when stairs in
a custoner’s hone col | apsed under hi mwhil e he was carrying a water
softener from his truck to the basenent of that hone.® After
settling the deliveryman’s claim the custoner’s honmeowners’
liability insurer brought a subrogation action agai nst the insurer
of the deliveryman’s truck. Al t hough the autonobile liability
policy defined the term “insured” as including “any person while
usi ng an owned aut onobi |l e” and defined the term“use” as i ncl uding
the “loading and wunloading” of that autonobile, the court
nevert hel ess determ ned t hat there was no coverage under the policy
because the deliveryman’s injuries did not “arise out of the ‘use’
of the truck.”?® 1In reaching its decision, the court held that an
accident or injury “arises out of” the use of a notor vehicle only

when such use is the “efficient and predom nating cause” of the

18291 N.E. 2d 897 (Ind. 1973).

91 d. at 898.

20]d. at 899. Unlike the instant case, in Lunbernens, the
homeowners’ liability insurer argued that the deliveryman’'s
custoners —rather than the deliveryman hi nself —were “users” of

the deliveryman’s truck (by virtue of cooperating with the driver
in the | oading and unl oadi ng process), and were, therefore, also
i nsured under the autonobile liability policy. 1d. at 898. As the
court ultimately rejected coverage based not on a determ nation
regardi ng the custoners’ status under the policy but rather on a
determ nation that the deliveryman’s use of the truck did not cause
his injuries, this distinction does not alter the relevance of
Lunbernmens to the case at bar
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accident or injury.?
Contrary to the purpose for which Appellees cite the case, we

read Lunbernens as standing for the proposition that, under Indi ana

|aw, the phrase *“arising out of” is synonynous with the phrase
“caused by” in the context of insurance coverage.? Wthin the four
corners of Carter’s conplaint, then, the cryogenic trailer is the

analog of the delivery truck in Lunbernens and the defective

prem ses and storage tank are the anal ogs of the custoner’s stairs.

W are cognizant that, in the instant case, ICSP s policy
enpl oys the phrase “resulting fronf rather than “arising out of.”
Neverthel ess, we observe that, linguistically, the phrase
“resulting fronf connotes an even tighter causal nexus between a

plaintiff’s injuries and his ownershi p, maintenance, or use of a

vehicle than does the phrase “arising out of.” Appel | ees have
cited no I ndiana case —and we have found none in our i ndependent
research — that mlitates in favor of adopting a broader

construction of the phrase.? Consequently, we conclude that the

Pol i cy provi des coverage only for bodily injury and property damage

21 d.

22See Shelter Mut. Ins. Co. v. Barron, 615 N E. 2d 503, 506
(Ind. C&. App. 5th Dist. 1993)(noting that, in Indiana, “a nore
narrow construction has been given to the phrase ‘arising out of
t he ownershi p, mai ntenance or use’ of a vehicle”); State Farm Mit.
Auto Ins. Co. v. Spotten, 610 N E. 2d 299, 301-02 (Ind. C. App. 3d
Dist. 1993).

BCf. State FarmMit. Auto. Ins. Co. v. Barton, 509 N E. 2d 244,
246 (Ind. C&. App. 2d Dist. 1987) (i nplying, although not explicitly
stating, that, to trigger a duty to defend under a policy that
enpl oys the phrase “resulting from” plaintiff’s conplaint nust
al | ege a causal connection between use of a covered vehicle and his
injuries).
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caused by the ownershi p, naintenance or use of a covered auto.
As noted, Appellees contend that Carter’s allegation that he

was unloading Air Liquide's trailer at the tine of the accident is

an allegation of “use” of that covered auto. Nowhere in his
conpl ai nt, however, does Carter allege a causal connection —or
facts that fairly inply such a nexus —between this use and his
i njuries. To the contrary, Carter alleges that his injuries

resulted solely from i.e., were solely caused by, defects in the
storage facility prem ses and the on-site storage tank. As ICSP is
not obligated under the Policy to pay damages for injuries caused
by those objects, it is not obligated to defend Al r Liqui de agai nst
Carter’s damage clains for those injuries.
11
CONCLUSI ON

We deny Appellees’ notion to take judicial notice of other
proceedi ngs; in conducting a de novo review of a district court’s
grant of sunmary judgnent, we will consider only such pl eadi ngs and
evidence as were before that court at the tinme of its ruling
Based on our plenary reviewof the summary judgnent record, and for
t he af orenenti oned reasons, we reverse the district court’s summary
judgnent in favor of Lend Lease and Air Liquide, vacate the court’s
award of damages and fees, and grant a take-nothing judgnent in
favor of | CSP.
REVERSED i n part, VACATED in part, and RENDERED.
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