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PER CURI AM ~

WIlliam Mader and Yvonne Mader appeal the district court’s

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



granting of sunmary judgnent. M chael Wadl er appeals the district
court’s final judgnent that held him-—as the Maders’ attorney —
jointly and severally liable for Allstate’s $17,000 in attorney’s
fees. The Maders, appearing pro se, do not present any issue to
this Court that has been preserved for appellate review, and we
affirm M. Wadler chall enges the award of attorney’s fees agai nst

him and we vacate and remand the judgnent against M. Wadl er.

| . BACKGROUND

This litigation stens fromthe fiery destructi on —under
suspi cious but ultimately inconclusive circunstances —of Mader’s
Meat Market and Snokehouse a nere two nonths after its owners
obt ai ned property insurance fromAllstate. The insurance policy
was predicated on false information. Wen Yvonne Mader applied
for the insurance policy in Decenber, 2003, she told the
i nsurance agent that her husband had been in the neat market
busi ness for ten years; in reality, he had traded fish, oysters,
and sausage for other goods, but had never actually sold neat or
owned a store. Yvonne Mader also told the agent that she and her
husband had been in business at that |ocation for forty years;
the store was actually a new busi ness that happened to be in the
sane | ocation as a previous business that had closed its doors
nont hs bef ore.

Shortly after the fire reduced the store to rubble, the

Maders filed a proof of |oss for $566,077. Because of the false



statenents on their application, however, Allstate determ ned
that the Mader’s insurance policy was void and sought a
declaratory judgnent. The Maders then hired M. Wadl er, who
filed their counterclains. They argued that Allstate had
breached its contract and engaged in unfair or deceptive
practices under the Texas |nsurance Code. The Maders
subsequently failed to conply with court orders to supply

obj ective evidence of their clains. They also failed to disclose
to the court that they had divorced and filed for bankruptcy.
The district court struck the Maders’ counterclains and entered
judgnment for Allstate, awarding attorney’s fees of $17,000. The
court, sua sponte, held M. Wadler jointly and severally |iable
for those fees.

M. Wadl er noved to anend the summary judgnent to reflect
that he is not liable for the attorney’s fees. |In the subsequent
hearing, the court declined to anend its previous judgnent.
| nstead of couching M. Wadler’s liability for attorney’s fees as
a sanction, however, the court stated to the contrary that “this
is not a case of punitive sanctions. | don’t think it should
be.” The court explained that because M. Wadl er had “an
interest in the Maders’ claim” presumably a standard conti ngency
arrangenent, and because the Maders could not have brought their
counterclaimw thout his assistance, it was appropriate that M.

Wadl er al so be held accountable for Allstate’s attorney’s fees.



The Maders now appeal the district court’s judgnent, pro se.
M. Wadler also appeals his liability for attorney’s fees.
| | . STANDARD OF REVI EW

This is an appeal froma final judgnent in the United States
District Court for the Southern District of Texas, and this Court
has jurisdiction pursuant to Section 1291, Title 28, United
States Code. The Maders’ clains —concerni ng what constitutes
ethical practices on the part of insurance conpani es —are not
revi ewabl e on appeal. This Court’s standard of review as to the
court’s award of attorney’s fees is abuse of discretion. See
Chanmbers v. NASCO, Inc., 501 U S. 32 (1991).

I11. Discussion

The Maders present two issues on appeal, both of which
concern their original application for an insurance policy
wherein they supplied false information that ultimtely
i nval idated the policy. Specifically, they argue that the
i nsurance agent’s practice of submtting their policy application
to multi ple conpanies online wthout furnishing the Maders a hard
copy was unethical, and that an insurance applicant should be
“entitled to a copy of the docunent that he/she had been required
to sign.” Appellants’ Br. (Maders) at 2. Neither issue bears any
relation to the proceedings below nor to the district court’s
striking of the Maders’ pleadings, dismssal of their

counterclains, or grant of summary judgnent in favor of Allstate.



A party must press an argunent in the court belowin order to
preserve it for appeal. See Kelly v. Foti, 77 F.3d 819, 823 (5th
Cir. 1996). Because the Maders fail to present any issue that
has been preserved for appellate review, the judgnent agai nst
themis affirmed.

M. Wadler’s clainms nerit nore substantial discussion. “It
is well settled that the district court has broad discretion in
determ ning the appropriateness of an award of attorney’'s fees,
and we review its award or denial thereof for an abuse of
discretion.” G bbs v. Gbbs, 210 F.3d 491, 500 (5th Cr. 2000).
“Adistrict court abuses its discretion if it bases its decision
on an erroneous view of the law or on a clearly erroneous
assessnent of the evidence.” Esmark Apparel, Inc. v. Janes, 10
F.3d 1156, 1163 (5th Cr. 1994). Oher courts have held that
sanctions issued sua sponte, as these were, are reviewed with
“particular stringency.” See In re Pennie & Ednonds LLP, 323
F.3d 86, 90 (2d G r. 2003); Hunter v. Earthgrains Co. Bakery, 281
F.3d 144, 153 (4th CGr. 2002).

The court did not cite any particular code or rule in
awardi ng attorney’s fees. The only guidance the court gave cane
in the hearing on M. Wadler’s notion to anmend the judgnent, when
the court stated that the award of attorney’'s fees —and M.

Wadl er’s joint and several liability —"is not a case of punitive

sanctions.” Rather, the court referred to the award as “a cost



adjustnent.” Id. Gven the court’s |lack of explanation, we nust
first determne the basis for the award of attorney’'s fees and
M. Wadler’s liability. This Court may affirma district court’s
i nposition of sanctions on any basis supported by the record.

See Johnson Int’|l Co. v. Jackson Nat'|l Life Ins. Co., 19 F.3d 431
(8th Gir. 1994).

Al l state requested attorney’s fees fromthe Maders under
section 37.001 et. seqg. of the Texas DJA. However, while “the
Texas DJA expressly provides for attorney’s fees, it functions
solely as a procedural nechanism for resolving substantive
‘controversies which are already within the jurisdiction of the

courts. Uica Lloyd’s of Texas v. Mtchell, 138 F.3d 208, 210

(5th Gr. 1998) (enphasi s added) (quoti ng Housi ng Authority v.

Val dez, 841 S.W2d 860, 864 (Tex. App.-Corpus Christi 1992, wit
deni ed). Texas procedural |aw does not govern this diversity
action. Id. See also Gasperini v. Center for Humanities, Inc.,
518 U. S. 415, 427(1996) (observing that “[u]nder the Erie
doctrine, federal courts sitting in diversity apply state
substantive | aw and federal procedural |aw').

Turning to the relevant federal |aw, the federal DJA 28
US C 8§ 2202, provides that “further necessary or proper relief
based on a declaratory judgnent . . . may be granted.”
Attorney’'s fees are appropriate under 8 2202 in “cases of bad

faith, vexation, wantonness, or oppression relating to the filing



or mai ntenance of the action.” Mercantile Nat’'l Bank v. Bradford
Trust Co., 850 F.2d 215, 218 (5th Cr. 1988). The Maders’

actions were sufficiently vexatious and in bad faith to make the
award of attorney’ s fees proper: the entire litigation stens from
their fraudul ent insurance application and subsequent deceit,
rendering their entire role in the litigation in bad faith. Less
certain, however, is the appropriateness of extending liability
for those fees to M. Wadler.

The court’s reasoning —that because M. Wadl er owns an
interest in the case (his potential contingency fee), he is al so
liable for the attorney’s fees even in the absence of any actual
punitive sanction —is flawed. Various nechani sns, such as Rul es
11, 16(f), 26(g), 37(b), and 56(b) of the Federal Rules of Cvil
Procedure, 28 U . S.C. § 1927, and the court’s inherent powers,
permt the court to hold an attorney |iable for fees; all of
t hose nechani sns, however, constitute sanctions. The district
court explicitly declared that this is “not a case of punitive
sanctions,” instead holding M. Wadler liable as a party based
solely on the interest he acquired in the outcone of the case.
There is no precedent allow ng such a judgnent. |ndeed, such a
practice in the absence of sanctions would |ikely have a dramatic
i npact on plaintiffs’ |awers across the country. Finally,
contrary to the district court’s opinion, in the case of awarding
fees based on bad faith, “the underlying rationale of ‘fee
shifting is, of course, punitive.” Chanbers v. NASCO Inc., 501

7



U S. 32, 53 (1991).

To be sure, the court possessed the authority to sanction
M. Wadler and hold himliable for attorney’s fees. 1In
determ ning the appropriate basis for the sanction, however, the
fact that he is jointly liable for all $17,000 of Allstate’s
attorney’s fees —including fees that accrued before M. Wadler
had been retai ned as counsel by the Maders —nmnust gui de our
analysis. The Federal Rules of G vil Procedure limt the
attorney’s liability to the fees that can actually be attributed
to his involvenent in the case. By holding M. Wadler |iable for
all the fees, rather than just the fees arising fromhis filing
of a counterclai mand subsequent actions on behalf of the Maders,
the court precluded applying Rules 11 (allow ng fees “incurred as
a direct result of the violation”), 16(f)(requiring attorney “to
pay the reasonabl e expenses incurred because of any nonconpli ance
wth this rule . . .), 26(g)(“sanction . . . may include an order
to pay the anmount of the reasonabl e expenses incurred because of
the violation”), 37(b)(requiring attorney “to pay the expenses .

caused by the failure . . .”), and 56(g)(allow ng fees caused
by filing of bad faith affidavit).! Simlarly, 28 U S.C. § 1927

potentially affords the court the discretion to i npose attorney’s

!1Several of these rules also succunb to other procedural
requi renents that the court failed to satisfy and, therefore, could
not have been the basis for the award of attorney s fees,
i ndependent of the anmount awarded. |In the interest of brevity, it
i's unnecessary to el aborate further given that the full award of
all attorney’'s fees sufficiently precludes application.

8



fees against M. Wadl er, but also characterizes the applicable
fees as those “reasonably incurred because of [the attorney’s]
conduct .”

G ven that none of these standard nechani snms for awarding
attorney’s fees are applicable, it appears, by process of
elimnation, that the court awarded attorney’ s fees under its
i nherent powers to do so. The Suprenme Court has stated that “an
assessnent of attorney’s fees is undoubtedly within a court’s
i nherent power.” Chanbers, 501 U S. at 45. The Court also
noted, however, that “[b]ecause of their very potency, inherent
powers nust be exercised with restraint and discretion.” Id. at
44,

“[Al] court may assess attorney’'s fees when a party has acted
in bad faith, vexatiously, wantonly, or for oppressive reasons.”
|d. at 45-46 (internal quotations omtted). Mreover, statutes
and rules that provide for sanctions do not displace this
i nherent power. 1d. at 46. However, while the presence of §
1927 and the various procedural rules as a neans of assessing
attorney’s fees against M. \Wadl er does not prevent the court
fromresorting to its inherent power, the Suprene Court has al so
cautioned that where bad-faith conduct could be sanctioned under
the Rules, “the court ordinarily should rely on the Rules rather
than the inherent power.” |d. at 50. A court should, therefore,

resort to its inherent powers only when “in the inforned



di scretion of the court, neither the statute nor the Rules are up
to the task . . .7

The court, of course, enjoys considerable |atitude under the
abuse of discretion standard. Nevertheless, it appears fromthe
record that the existing statutes and Rul es were adequate to
sanction M. Wadler. The Maders comm tted nost of the fraud and
bad faith in this case before they retained M. Wadl er as
counsel ; he was neither a participant when the Maders provided
false information to the i nsurance agent, nor when they filed
their inflated claim Retained after Allstate filed for
declaratory judgnent, M. Wadler did file an answer and
counterclains. Wether those counterclains were in bad faith or
ot herwi se vexatious is safely within the discretion of the court,
and if so, various nechanisns are in place to adequately sanction
M. Wadler. The court did not need to resort to its inherent
powers in this case and abused its discretion when it did. “A
court should invoke its inherent power to award attorney’ s fees
only when it finds that ‘fraud has been practiced upon it, or
that the very tenple of justice has been defiled.’” Boland Marine
& Mg. Co. v. R hner, 41 F.3d 997, 1005 (5th G r. 1995) (quoting
Chanmbers, 501 U. S. at 46). Wile M. Wadler arguably shoul d have
done a better job investigating his clients’ clains and been | ess
accepting of what they told him it is a significant leap to find

that he defiled the “tenple of justice.”
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For the reasons above, we affirmthe district court’s grant
of summary judgnent as to the Maders. W vacate the district
court’s award of attorney’'s fees against M. Wadler and remand

for further proceedings.
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