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Lorenzo, a.k.a. “Big Lo” Howard (“Howard”) argues that his 16-
count conviction for gang-related conspiracy, racketeering, drug
and firearns of fenses was not supported by sufficient evidence. He
al so argues that his sentence to over 131 years’ inprisonnment is so
di sproportionate to the crinme that it constitutes a violation of
t he Ei ght h Amendnent’ s prohi bition of cruel and unusual puni shnent,
especi ally considering that his co-conspirators recei ved sentences
ranging from 10-20 years in prison pursuant to plea agreenents.

Howard nmai ntains that the district court commtted various errors

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



in calculating his sentencing range under the Sentencing
Cui del i nes. W find his argunents wunavailing and affirm his
convi ction and sentence.

Testinony at trial denonstrated that Howard was anong the
principal nmenbers of a violent street gang, the East Side Locos
(ESL), operating in Tyler, Texas. Trial evidence al so showed that
the ESL attenpted to expand its influence in Tyler by killing
menbers of rival gangs, selling drugs, obtaining firearns,
commtting burglaries, and generally instilling fear in the
communi ty.

Howard was convicted of a RICO conspiracy in violation of 18
US C 8§ 1962(d); a drug distribution conspiracy and substantive
distribution counts in violation of 21 U.S.C. 88 841(a)(1) and 846;
violent crines in aid of racketeering in violation of 18 U S.C. §
1959(a)(3); use or carrying of firearnms during and in relation to
crinmes of violence and drug trafficking crines in violation of 18
US C 8 924(c); possession of an illegal firearmin violation of
26 U S C. 88 5841, 5861(d), and 5871, wtness tanpering in
violation of 18 U.S.C. § 1512(b); and being a felon in possession
of a firearmin violation of 18 U S.C. 8§ 922(g)(1).

In contending that his sentence of 131 years’ inprisonnent
vi ol ates the Ei ghth Arendnent, Howard characterizes hinself as one
of the least involved nenbers of the conspiracy, who, because he
refused to accept a pl ea agreenent, received a nuch | onger sentence
than any of his co-conspirators, nost of whom were nore cul pable
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than he for the offenses conmmtted in furtherance of the
conspiracy. The record does not show that he was only mnimally
involved in gang activity. Furthernore, the disparity between
Howard’ s sentence and those of his co-conspirators is a result of
Howard’s decision to reject the United States’ offer of a plea
agreenent. That was his decision, and is not a basis on which to
overturn a conviction or sentence as violative of the Eighth
Amendnent .

O Howard s total sentence, 110 years are attributable to the
five gun counts of which he was convicted. This portion of
Howard’s sentence is the result of mandatory m ni mum consecutive
sentences established by Congress in 18 U.S.C. § 924(c). Pursuant
to 8 924(c)(1)(A)(iii), 1f a firearmis discharged, the m ninmm
sentence to be inposed is ten years. Furt her nor e, 8§
924(c) (A (O (i) nmandates that subsequent offenses under § 924(c)
should result in a mninmnm consecutive sentence of twenty-five
years. The district court, thus, followed Congressional guidance
in sentencing Howard to ten years for Count 12 and to twenty-five
years for each of Howard s four subsequent offenses under this
statute.

Wth regard to the gun offenses, Howard argues that the
evidence was insufficient to support his conviction on Count 16,
whi ch arose when police found three weapons in the house | eased by
Howar d. Howard al so contends that the Governnent did not prove
that he possessed the weapons in connection with a crinme of
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violence or a drug trafficking crinme, as required by 18 U S.C. 8§
924(c). Howard relies on the account of his brother, Rodgerick
who testified at trial that the drugs found at the house were his
and that the weapons did not belong to Howard. Trial testinony
al so included statenents by three ESL gang nenbers who testified
t hat Howard and ot her gang nenbers sol d drugs out of that house and
t hat Howard possessed the guns found in the house.

In reviewing a claimfor insufficiency of evidence, we “nust
view the evidence in the light nost favorable to the verdict,
accepting all credibility choices and reasonabl e i nferences nade by

the jury[.]” United States v. McCord, 33 F.3d 1434, 1439 (5th Cr

1995). There was evi dence before the jury that showed that Howard
| eased t he house, that Howard and ot her gang nenbers used t he house
for storing weapons and selling drugs, and that Howard possessed
the weapons seized at the house. Because we accord substanti al
deference to the jury’'s apparent acceptance of the gang nenbers’
testinony over that of Howard' s brother, we find the evidence
supporting the conviction on this count sufficient.

Howar d further contends that the evidence supporting the ot her
gun counts was insufficient, largely because he was in jail at the
time the offenses were commtted by ESL nenbers. These offenses
stemmed from three shootings that occurred i n June and Oct ober 2000
and May 2001. The record shows that Howard was in jail at those

times. Howard argues that he shoul d not have been liable for these



of fenses because no evidence at trial denonstrated that he
participated in, encouraged, or even was aware of these offenses.

Howard’ s argunent is unpersuasive. 1|In a conspiracy “an overt
act of one partner may be the act of all w thout any new agreenent

specifically directed to that act” if the act 1is done in

furtherance of that conspiracy. Pinkerton v. United States, 328

U S 640, 647 (1946). Here, the record clearly shows that the
shootings were commtted to advance the ESL’s goals of retaliating
agai nst rival gangs and expanding its influence in Tyler. Al though
Howard was in jail during the conm ssion of these offenses, he was
i ndi sputably a nmenber of this gang who, the evidence at tria
showed, never attenpted to withdraw from the conspiracy, even while
he was i ncarcerated. Mreover, his witing of athreatening letter
warning a fellow gang nenber not to cooperate with the police
i nvestigation of the May 2001 shooting belies his argunent that he
nei t her knew of nor encouraged the offense. Therefore, he was
appropriately held liable under Pinkerton for these offenses
commtted by the other gang nenbers in furtherance of the
conspiracy.

We also find no error in the district court’s cal cul ati on and
application of the Sentencing CGuidelines. Specifically, we note
that the record denobnstrates that the district court properly
considered as relevant conduct the April 1997 and My 2001

attenpted nurders because the record shows that they were both



foreseeable to Howard and were within the scope of the conspiracy
that he joined. Trial testinony indicated that Howard was present
during the altercation that resulted in the April 1997 gunfight in
which one ESL nenber was killed. Furthernore, Howard |ater
attended a neeting at which gang nenbers discussed possible
retaliation for the killing. Howard wote a threatening letter
fromprison warning a fellow gang nenber not to cooperate in the
police investigation of the My 2001 attenpted nurder. e
therefore conclude that the district court did not err inincluding
these attenpted nmurders as rel evant conduct under U . S.S. G § 1B1. 3.

W have reviewed Howard's other argunents regarding the
cal cul ation and application of the Sentencing Guidelines and find
t hemr unpersuasi ve. In sum we find no error in the district
court’s conviction of Howard and in its cal cul ati on and application
of the Sentencing Cuidelines. Therefore, the conviction and
sentence i nposed by the district court are

AFF| RMED.



