IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10541

Summary Cal endar

RANDALL K HAM LTON,
Plaintiff - Appellant
V.
SEGUE SOFTWARE | NC, STEVE BUTLER,

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Northern District of Texas

Novenber 20, 2000
Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM
Plaintiff-Appellant Randall Ham |ton appeals the district
court’s grant of sunmary judgnent in favor of Defendants-
Appel | ees, Segue Software, Inc. and Steve Butler, President and
Chi ef Executive Oficer of Segue Software, Inc. For the

foll ow ng reasons, we AFFI RM



| . FACTS AND PROCEDURAL BACKGROUND

In 1999, while enployed as a Product Marketing Manager at
Aut oTester, Inc., Randall Hamlton was recruited to work at Segue
Software, Inc. (“Segue”). Steve Butler, President and CEO of
Seque, offered Ham |lton the position of Director of Enterprise
Resource Planning (ERP) Initiatives at the conpany. The offer
was formalized in an offer letter dated February 24, 1999 and
signed by Butler.

The offer letter included three paragraphs relevant to our
di sposition of this case. First, the letter contained | anguage
stating, “Your base salary wll be at an annual rate of
$125, 000. 00 paid sem -nonthly. Upon nutually agreed upon
obj ectives, you will be eligible for an annual 20K MBO [ bonus].”
Second, the letter stated, “A copy of Segue’s standard Enpl oynent
Agreenent is enclosed. Please sign this agreenent and return it
wth this letter.” Finally, the letter stated, “To accept this
of fer, please sign the enclosed copy of this letter and the
Enpl oynent Agreenent and return both to Hunan Resources

Ham I ton signed and returned the |letter, accepting the
position. However, there was no Enpl oynent Agreenent attached.

Ham I ton did not receive or sign an “Enpl oyee Agreenent”?! until

1 W accept the district court’s finding that the
di screpancy between the “Enpl oynent Agreenent” nentioned in the
letter and the “Enpl oyee Agreenent” signed by Hamlton is
irrelevant. For consistency, we will refer to both agreenents as
an “Enpl oynent Agreenent.”



July 13, 1999. This docunent was a standard form enpl oynent
contract setting forth the terns and conditions for enploynent at

Seque, including, inter alia, rules governing conflicts of

interest, confidentiality, and intellectual property rights.

Par agr aph seven of the signed Enpl oynent Agreenent al so included
t he | anguage, “l understand that, unless expressly provided
otherwi se in any other witten agreenent signed by nme an [sic]

t he Conpany by the Executive Vice President or CEQ ny enpl oynent
wth the Conpany is ‘at will’ and that ny enpl oynent may be
termnated by the Conpany at will at any tinme with or wthout
cause or notice.”

Ham | t on began working at Segue on March 15, 1999 as
Director of ERP Initiatives. |In this capacity, he travel ed on
behal f of Segue to neet with clients and was paid according to
the figure in the offer letter. On July 1, 1999, Ham lton was
transferred to a new position as a nenber of Segue’s Busi ness
Devel opment team On August 20, 1999, Segue term nated
Ham | ton’ s enpl oynent alt oget her.

Ham | t on brought suit for breach of contract and fraud in
t he i nducenent in Texas state court. The suit was renoved to the
United States District Court for the Northern District of Texas
pursuant to 28 U.S.C. 88 1332 and 1441. To support his breach of
contract claim Hamlton asserts that the |anguage in the offer

| etter established a one-year contract under Texas | aw and that



Segue and Butler breached this enploynent agreenent by firing
hi m

To support his fraud in the inducenent claim Hamlton
asserts that Butler and Segue fraudulently induced himto join
the conpany by promsing himthe Director of ERP Initiatives
position, without any intent to keep himin that position.
Ham I ton al so alleges that prior to and during his enpl oynent,
Seqgue perpetrated an accounting fraud that resulted in a
restatenent of Segue’s 1998 financial statenent. This fraud
precipitated the filing of a sharehol der class action |awsuit and
is clainmed to have weakened the financial condition of the
conpany. Hamlton argues that this fraud was conceal ed from him
and woul d have altered his decision to join the conpany.

In federal district court, Segue and Butler noved to dism ss
Ham lton's suit. The district court converted the Mtion to
Dismss into a Mdtion for Summary Judgnent pursuant to Federa
Rule of Gvil Procedure 12(b) and directed the parties to submt
summary judgnent evidence. On May 11, 2000, the district court
grant ed Defendants’ Mdtion for Summary Judgnent. Hamlton tinely

appeal s.

1. STANDARD OF REVI EW
We review a grant of summary judgnent de novo, applying the

sane criteria used by the district court in the first instance.



See Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994);

Conkling v. Turner, 18 F.3d 1285, 1295 (5th Gr. 1994). Summary

judgnent is proper “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment

as a matter of law” Feb. R CQv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U S. 317, 327 (1986). After the novant has

presented a properly supported notion for sumrary judgnent, the
burden shifts to the nonnoving party to show with “significant
probative evidence” that there exists a genuine issue of materi al

fact. See Conkling, 18 F.3d at 1295. A fact is “material” if

its resolution in favor of one party m ght affect the outcone of

the lawsuit under governing |law. See Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). An issue is “genuine” if the
evidence is sufficient for a reasonable jury to return a verdict

for the nonnoving party. |d.

[11. BREACH OF CONTRACT CLAI M
The gravanmen of Ham lton’s breach of contract conplaint is
that the February 24, 1999 offer letter and his acceptance
created a binding contract of one-year enploynent. The letter
stated in relevant part, “Your base salary will be at an annual

rate of $125,000.00 paid sem -nonthly. Upon nutually agreed upon



obj ectives, you will be eligible for an annual 20K MBO.” This
case turns on whether, under Texas |law, the “annual rate of
$125, 000. 00" language in the offer letter creates a definite
contract of enploynent for a one-year period. As our
jurisdiction in this case is based on diversity of citizenshinp,
we therefore function as an Erie court and nust, to the best of
our ability, apply Texas |aw as we think a Texas court woul d.

See Erie R Co. v. Tonpkins, 304 U S. 64 (1938).

The district court interpreted the contractual relationship
by reading the offer letter and the Enpl oynent Agreenent
together. It found that the offer was conditioned on Hamlton’s
signing of the Enpl oynent Agreenent, which expressly terned
Ham lton’s enploynent “at wll”. The court reasoned that because
the offer letter stated that an Enpl oynent Agreenent was
attached, the at-will terns in that agreenent were “expressly
incorporated” in the offer. Qur difficulty with the district
court’s reasoni ng, however, is that the Enpl oynent Agreenent was
not signed until five nonths after the offer letter.? Wile the
district court dismssed this tine difference as insignificant,

we are not so persuaded.® Nevertheless, we affirmthe district

2 W take as true Ham lton's assertion that he did not
receive or sign the Enploynent Agreenent until July 1999.

3 Qur concern is that under Texas |aw, an enployee’'s
success in a wongful term nation/breach of contract suit can
depend on whet her he or she was hired as a term enpl oyee or an
at-wi |l enployee. This determnation of initial status is the
di spositive question because we cannot evaluate the effect of a

6



court on the ground that the offer letter |anguage, alone, fails
tolimt in a “nmeaningful and special way” the enployer’s right
to termnate at wll.

“The long-standing rule in Texas provides for enploynent at

will, termnable at any tinme by either party, with or w thout

cause, absent an express agreenent to the contrary.” Ronnie Loper

Cheverolet-CGeo, Inc. v. Hagey, 999 S.wW2d 81, 83 (Tex.

App. —Houston [14th Dist.] 1999, no pet.) (citing Mntgonery

County Hosp. Dist. v. Brown, 965 S.W2d 501, 502 (Tex. 1998)).

“To rebut the presunption of enploynent at wll, an enpl oynent
contract nust directly limt in a ‘neaningful and special way’
the enployer’s right to termnate the enpl oyee w thout cause.”

Ri os v. Texas Commerce Bancshares, Inc., 930 S.W2d 809, 815

(Tex. App.—€orpus Christi 1996, wit denied) (quoting Massey V.

subsequent |y signed enpl oynent agreenent w thout know ng the
initial status of the enployee. For exanple, if the enployee
denonstrates that a witten offer letter created a binding
contract for a specific termof enploynent, then he is not an at-
w Il enployee and can only be fired for cause. See Lee-Wight,
Inc. v. Hall, 840 S.W2d 572, 578 (Tex. App.-—+Houston [1st Dist.]
1992, no wit). A subsequent signing of an Enpl oynent Agreenent
whi ch includes an at-will clause will not necessarily change this
termenploynent into an at-will agreenent. See Dallas Hotel Co.
v. Lackey, 203 S.W2d 557, 561 (Tex. Cv. App.-—bBallas, 1947, wit
ref’d). Specifically, conflicting provisions in a form

enpl oynent agreenent, |ike the one at issue here, may have to
yield to the expression of intent in the initial agreenent. See
id. As we decide this issue on the antecedent question of

whet her the offer letter itself created a binding contract, we
need not resolve the effect of Hamlton’s signing of the

Enpl oynent Agreenent.




Houston Baptist Univ., 902 S.W2d 81, 83 (Tex. App.—Houston [1st

Dist.] 1995, wit denied)).

Ham | ton argues that the language in the offer letter limts
his enployer’s right to termnate himat will. He argues this
“annual rate” |anguage fits within the |ong-established “English
Rul e”* adopted by Texas courts. The English Rule provides that
“a hiring at a stated sum per week, nonth or year, is a definite

enpl oynent for the period naned.” Dallas Hotel Co. v. Lackey,

203 S.W2d 557, 561 (Tex. G v. App.-—Pallas 1947, wit ref’d); see

also Wnogard v. WIllis, 789 S.W2d 307, 310 (Tex. App.—Houston

[14th Dist.] 1990, wit denied) (“A hiring based upon an
agreenent of an annual salary limts in a ‘neaningful and speci al
way' the enployer’s prerogative to discharge the enpl oyee during
the dictated period of enploynent.”). Ofering the “annual rate”
| anguage as evidence of “a hiring based on an agreenent of an

annual salary,” Ham|lton argues he has nmet his burden for summary
j udgnent .

The difficulty in resolving this question is that a conflict
exists in Texas | aw over whether a witten job offer proposing an

annual salary constitutes a binding one-year enploynent contract.

Specifically, a conflict exists over the status of the English

4 For the history of this doctrine and its devel opnent in
the United States, see Bernard v. IM Systens Inc., 618 A 2d 338,
341-44 (N.J. 1993).




Rule as it relates to the presunption of at-will enploynent, that
can only be overcone with specific terns.?®
Two cases frame our analysis in deciding this matter.

First, Dallas Hotel Co. v. Lackey, provides an anal ogous factual

situati on whereby an enpl oyee accepted a witten offer letter
stating an annual salary and then upon comrenci ng wor k was
required to sign an enpl oynent agreenent, including an “at-wll
clause.” 203 S.W2d 557, 561 (Tex. Cv. App.-—bBallas, 1947, wit
ref’d). The Lackey court, following the English Rule, found that
the initial letter controlled, and that the subsequent enpl oynent
agreenent could not alter the already agreed to term enpl oynent.
See id.

In contrast, the Texas Suprene Court in a recent enploynent

decision reaffirmed the presunption of at-will enploynent in
Texas, requiring enployees to denonstrate an “unequi vocal” intent
of non-at-will status in their contracts. See Mntgonery County

Hosp. Dist. v. Brown, 965 S.W2d 501, 502 (Tex. 1998). The

Mont gonery court held that, “the enployer nust unequivocally
indicate a definite intent to be bound not to term nate the
enpl oyee except under clearly specified circunstances.” 965

S.W2d at 502. The Mntgonery holding reflects the general

5 See Stone v. Jo-Ann Stores, Inc., 109 F. Supp. 2d 752,
755 (N.D. Chio 2000) (acknow edging in a diversity case
interpreting Texas enploynent law, “The English Rule is in
conflict wwth the nore broadly stated Mntgonery hol ding that,
for a binding enploynent contract to exist, an enployer nust
express an ‘unequi vocal intent to be bound not to termnate.”).

9



understanding that at-will enploynent can only be altered by

express provisions. See Byars v. Gty of Austin, 910 S.W2d 520,

523 (Tex. App.-Austin 1995, wit denied) (“Any nodification of
at-wi |l enploynent status nust be based on express rather than
inplied agreenents.”).

Because there is no Texas Suprene Court ruling precisely on
poi nt, we nust nmake an Erie guess regarding Texas law on this

subject. As we stated in United States v. Johnson, 160 F. 3d

1061, 1063 (5th Gr. 1998), “[i]n the absence of Texas Suprene
Court pronouncenents, we generally defer to the hol di ngs of
| esser state courts unless we are convinced by other evidence
that the state lawis otherwwse.” |In this instance, we are
gui ded by what appears to be the direction of Texas courts in
addressing this conflict.

Whil e we are cognizant of the factual simlarity of the
Lackey case to Hamlton’s claim we are bound to follow the nore

recent holding interpreting the Montgonery decision. In this

task, we are guided by a recent Texas court of appeal s deci sion,

Saucedo v. Rheem Mg. Co., which squarely addressed this conflict

and resolved it in favor of the at-will presunption. 974 S. W 2d

117, 127 (Tex. App.—San Antoni o 1998, pet. denied).® As was

6 In addition to Saucedo, we al so take note of several
unpubl i shed Texas cases, which are not controlling authority but
do serve to support our reading of Mntgonery. See Kooken v. The
Leather Center, Inc., 2000 W. 381926 (Tex. App.-—ballas 2000);
College v. Marshall, 2000 WL 31863 (Tex. App.-—ballas 2000);
Wegner v. Dell Conputer Corp., 1999 W. 654086 (Tex. App.-Austin

10



recogni zed in the Saucedo dissent, “[T]here is an apparent

i nconsi stency between the English Rule’ s inplied agreenent to
limt an enployer’s right to term nate and the suprene court’s

i nsi stence that such an agreenent be specific.” [d. at 127
(Geen, J., dissenting). The relevant issue in Saucedo was

whet her a witten nenorandum confirmng an oral offer which
stated that the enployee was to be paid a base salary of “$36, 000
annual I y” constituted enploynent for a term of one year.

The majority of the Saucedo panel initially foll owed the
English Rule, finding “that a hiring based upon an agreenent of
an annual salary limts in a neaningful and special way the
enpl oyer’s prerogative to discharge the enpl oyee during the
dictated period of enploynent.” 974 S.W2d at 125. |In dissent,
Judge G een recogni zed the conflict of the English Rule with the
nmore nodern at-wi |l presunption sanctioned by the Texas courts
and concluded that the latter principle should control.’

On a petition for rehearing, the Saucedo court reversed

itself. Finding that the Texas Suprene Court’s recent decision

1999) .

’  See Saucedo, 974 S.W2d at 127 (Geen, J., dissenting)
(“Not hing in the nmenorandum of enploynent indicates that the
| anguage “Base sal ary of $36, 000 annual |y’ was intended by [the
enpl oyer] to evince an agreenent that Saucedo was to have a one-
year term of enploynent. At best, the | anguage is equi vocal and
fails to satisfy Saucedo’s burden to overcone the at-wl|
presunption.”).

11



in Montgonery controlled its analysis,® the court concl uded that

the witten confirmation, including the “$36,000 annually,” was

too indefinite to create a one-year contract. See Saucedo, 974

S.W2d at 128. The Saucedo rehearing decision | ends support to
the dissent’s questioning of the continued viability of the
English Rule. Wile we nake no determnation on the validity of
the English Rule in Texas courts, our interpretation of Texas |aw

is al so shaped by the Mntgonery deci sion

In the instant case, Ham lton's offer letter provided
not hi ng unequi vocal nor definite about the | ength of enpl oynent
at Segue. The “$36, 000 annual ly” | anguage in Saucedo and the
| anguage prom sing Ham lton a “base salary [] at an annual rate
of $125,000.00" are simlarly indefinite. |In practical ternms,
this statenent of an annual i zed base sal ary does not provide a
guarantee of enploynent, but nerely provides a benchmark to

eval uate one’'s pay. See Stone v. Jo-Ann Stores, Inc., 109 F

Supp. 2d 752, 755 (N.D. Chio 2000) (interpreting Texas |aw).
Li ke the Saucedo court, we are unpersuaded that such | anguage
unequi vocal |y conveys the intent of an enployer to be bound to a
one-year contract.

“The nere fact that an enploynent contract is in witing,...
is insufficient to rebut the presunption of enploynent at-will;

an enpl oynent contract nust directly Iimt in a neaningful and

8 The Montgonery opi nion was deci ded the sanme week as the
initial Saucedo deci sion.

12



special way the enployer’s right to term nate the enpl oyee

W t hout cause.” Massey, 902 S.W2d at 83. As the witten offer
letter provided nothing that limted Segue’s right to term nate,
the general presunption of at-will enploynent nust prevail.
Fol | ow ng the Saucedo court’s reasoni ng, and naking our Erie
guess, we therefore affirmthe district court’s denial of summary

j udgnent on the breach of contract claim

V. FRAUD I N THE | NDUCEMENT

Ham | ton asserts two separate fraud in the inducenent clains
agai nst Segue and Butler. First, he argues that the Segue
conpany never intended for himto remain as Director of ERP
Initiatives and thus msled himas to his enploynent position.
Second, Ham Iton argues that the failure of Segue or Butler to
informhimof the alleged accounting fraud m srepresented the
fiscal health of the conpany and prevented hi mfrom nmaki ng an
i nformed decision to | eave his previous enployer. The district
court denied Hamlton's fraud clains, finding that there were no
m srepresentati ons nmade upon which Hamlton relied to his
detrinent. W agree. W also hold that Segue and Butler did not
fraudul ently conceal the alleged accounting fraud because, under
Texas | aw, the conpany was under no duty to reveal the alleged

fraud to its prospective enpl oyees.

13



Under Texas law, a plaintiff establishes a fraudul ent
i nducenent claimby showing the elenents of a sinple fraud claim

See Bal ogh v. Ranpbs, 978 S.W2d 696, 701 (Tex. App.—Corpus

Christi 1998, pet. denied) (“The suprene court has defined
fraudul ent inducenent as a sinple fraud claim”). “The elenents
of fraud and fraudul ent inducenent applicable here, are (1) a
material representation, (2) which was false, and (3) which was
ei ther known to be fal se when nmade or was asserted w thout
know edge of the truth, (4) which was intended to be acted upon,
(5) which was relied upon, and (6) which caused injury.” |[|d.

W agree with the district court that Ham |l ton has offered
no summary judgnent evidence to denonstrate that the offering of
the Director of ERP Initiatives position was a m srepresentation.
Fromthe record, Segue through Butler represented to Ham | ton
that he would be the Director of ERP Initiatives, and Ham I ton
was, in fact, given that position. Initially, and for several
nmonths, Ham lton held the Director of ERP Initiatives title. He
was paid according to this position and travel ed on behal f of
Segue in that capacity. Wile Hamlton was |ater transferred
fromhis position, this nodification of title or position does
not rise to the level of fraud. Therefore, we agree with the
district court that Hamlton has failed to raise an issue of
material fact sufficient to survive summary judgnent.

We also agree with the district court that Ham | ton has
failed to denonstrate a factual issue arising fromthe alleged

14



accounting fraud. The record is devoid of any representation or
m srepresentati on by Segue or Butler about the issue. Because
Ham | ton cannot denonstrate that he relied on a materi al
m srepresentation, the district court did not err in granting
summary judgnent on this issue.

Ham [ ton is correct, however, that fraudul ent
m srepresentation is al so cogni zabl e under a fraudul ent

conceal ment anal ysis.® See Schlunberger Tech. Corp. v. Swanson,

959 S.W2d 171, 181 (Tex. 1997) (“Fraud by non-disclosure is
sinply a subcategory of fraud.”). Hamlton argues that the
failure of Segue and Butler to informhimof the accounting
probl ens denonstrates fraudul ent conceal nent of a material fact
and thus creates the m srepresentation necessary for his
fraudul ent inducenent claimto go forward. W disagree.

“For there to be an actionabl e nondi scl osure fraud, there

must be a duty to disclose.” Bradford v. Vento, 997 S.W2d 713,

725 (Tex. App.—=<€orpus Christi 1999, pet. granted); see also

Anmouri v. Sout hwest Toyota, Inc., 20 S.W3d 165, 170 (Tex.

App. —Fexar kana 2000, pet. denied) (“Silence is equivalent to a

 Wiile the district court did not analyze “fraudul ent
conceal ment,” the district court’s discussion of whether there
was a breach of the duty of “good faith and fair dealing”
enconpasses the underlying i ssue of whether Segue or Butler had a
duty to disclose the fraud. Under both anal yses, there nust be a
special relationship that creates a duty to disclose. This
speci al relationship does not exist in the enpl oyer-enpl oyee
context. See City of Mdland v. O Bryant, 18 S.W3d 209, 215
(Tex. 2000).

15



fal se representati on where circunstances i npose a duty to speak
and one deliberately remains silent.”). Therefore, Ham |ton nust
denonstrate that Segue or Butler breached a duty owed to himin
order to prevail

Whet her such a duty to disclose exists in this case is

“entirely a question of law.” See Bradford, 997 S.W2d at 725

(quoting Hoggett v. Brown, 971 S.W2d 472, 487-88 (Tex.

App. —Houston [14th Dist.] 1997, no wit)). Texas courts have
found that “a duty to disclose may arise in four situations: (1)
when there is a fiduciary relationship; (2) when one voluntarily
di scl oses information, the whole truth nust be disclosed; (3)
when one nakes a representation, new information nust be

di scl osed when that new i nformati on nakes the earlier
representation msleading or untrue; (4) when one nmakes a parti al
di scl osure and conveys a false inpression.” 1d.

None of the above situations is present in the instant case.
Seqgue/ Butler and Ham Iton were not in a fiduciary rel ationship,
and as stated, nothing at all was disclosed to Hamlton. W note
that the district court’s analysis of the duty owed by an
enpl oyer to an enpl oyee supports our finding. The district court
correctly held that in Texas there is no special relationship in
t he enpl oynent context that would create an obligation for
enpl oyers to inform potential enployees about an issue |ike the
accounting fraud. The Texas Suprene Court has recently found
that “there is no cause of action in Texas based on a duty of

16



good faith and fair dealing in the context of an

enpl oyer/ enpl oyee relationship.” See Cty of Mdland v.

O Bryant, 18 S.W3d 209, 211 (Tex. 2000). Thus, the specia
relationship necessary to infer a duty to disclose is |acking
bet ween Segue and Ham lton. W therefore affirmthe district

court’s grant of sunmary judgnent.

V. CONCLUSI ON

For the above stated reasons, we AFFI RM
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